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This book is the first edition in the Conflict of Norms in International Tax Law
Series. This title reflects the Leiden research programmes on ‘International and
Supranational Limits of Tax Jurisdiction’ and ‘Securing the Rule of Law in a
World of Multilevel Jurisdiction: Coherence, Institutional Principles and
Fundamental Rights’. One of its central research questions reads: to what extent
is the fiscal sovereignty of States limited by rules of international (tax) law,
Community law and other rules of international or supranational law? It is our
conviction that many of the questions arising at the intersection of international
tax law, Community law and public international law cannot be answered by
reference to only one of the disciplines involved. On the contrary, only an
integrated approach of all fields of study will bring us closer to resolving major
unanswered questions of international tax law. This need for systemic integration
has been recognised by the International Law Commission’s Study Group on
Fragmentation of International Law. Under the general rules of treaty
interpretation, as reflected in the 1969 Vienna Convention on the Law of Treaties,
interpretation must take into account "any relevant rules of international law
applicable in the relations between the parties” (Article 31(3)(c) VCLT). According
to the Study Group “article 31(3)(c) may be taken to express what may be called
the principle of “systemic integration”, (...) whereby international obligations are
interpreted by reference to their normative environment (“system”).”! The
rationale for such a principle is understandable:

“All treaty provisions receive their force and validity from general law, and
set up rights and obligations that exist alongside rights and obligations
established by other treaty provisions and rules of customary international
law. None of such rights or obligations has any intrinsic priority against the
others. The question of their relationship can only be approached through a
process of reasoning that makes them appear as parts of some coherent
and meaningful whole.”

This effort at systemic integration implies an “integration in the system of
principles and presumptions that underlie the idea of an inter-State legal order” in
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order to “provide its argumentative materials”.®> The Study Group has taken the
position that Article 31(3)(c) VCLT comprises two presumptions, one positive, the
other negative:

“(a) According to the positive presumption, parties are taken “to refer to
general principles of international law for all questions which [the treaty]
does not itself resolve in express terms or in a different way”;*

(b) According to the negative presumption, in entering into treaty
obligations, the parties intend not to act inconsistently with generally
recognized principles of international law or with previous treaty obligations

towards third States.>”®

Along these lines, the Conflict of Norms in International Tax Law Series aims at
answering questions at the crossroads of international tax law, Community law
and public international law by reference to their normative environment.

The first edition of this series is dedicated to an evergreen of international
tax law: the legal status of the Commentaries on the OECD Model Tax
Convention on Income and on Capital. This was also the topic of a conference
which was held on 14-15 September 2006 and hosted by Leiden University and
the International Tax Center Leiden in Leiden, the Netherlands.” The legal status
of the OECD Commentaries is one of the major unresolved issues in modern
international tax law. Since the mid-1980s, the legal basis of the -- not always
uniform -- practice of tax administrations and courts around the world to conform
to the Commentaries when interpreting and applying bilateral tax treaties based
on the OECD Model has been the subject of an ongoing academic debate. The
debate recently received new impetus following the publication of a study of Arts.
31, 32 and 33 of the Vienna Convention on the Law of Treaties and their
application to tax treaties by Engelen, who was the initiator of the conference.®
The primary focus now is on the general principles of international law. In
particular, opinions differ on the question whether the Commentaries can be a
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source of legal obligations through the principles of acquiescence and estoppel,
both of which are founded on considerations of good faith and equity and provide
specific protection of settled expectations.®

A distinction should be made between (a) the rights and obligations of
states -- acting either as members of the OECD or as parties to a tax treaty in the
international legal order, and (b) the rights and obligations of taxpayers in the
domestic legal order. In essence, the objective of the conference was to find
answers to the following two questions.

(1) The first question is whether, under international law, the states parties
to a tax treaty are legally bound by the OECD Commentaries when interpreting
and applying the provisions of the treaty which are identical to those of the OECD
Model. Regarding this question, a distinction could be made between

(a) the issue of the legal status of the recommendations made by the
OECD Council to the OECD Member countries regarding the OECD Model and
its Commentaries;

(b) the issue of whether the circumstances of the conclusion of a tax treaty
could be such that the contracting states must be held to have acquiesced in the
interpretation put forward in the Commentaries or, in any event, are precluded or
estopped from later asserting otherwise; and

(c) the issue of whether the Commentaries must be taken into account in
applying the general rule of interpretation embodied in Art. 31 VCLT or as a
supplementary means of interpretation within the meaning of Art. 32.

The legal complexities relating to these issues are compounded by the
fact that the Commentaries are regularly updated, whereas the provisions of the
OECD Model and the treaties based thereon typically remain unchanged.
Moreover, the legal analysis could be different depending on whether the
contracting states are OECD Member countries, non-OECD countries that have
officially determined and recorded their position on the OECD Model and
Commentaries, or third countries.

(2) The second question is whether, under the contracting states' internal
law, taxpayers and the tax authorities are equally bound to apply the
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Commentaries if and when the contracting states themselves are so bound under
international law. Although the answer to this question may in certain countries
be directly related to the answer to the first question, this generally depends on
the constitutional requirements for implementing international obligations in the
internal legal order. Therefore, it was suggested that this question can only be
answered on a country-by-country basis. The EU Member States, however,
might be obliged to apply the Commentaries on the basis of Community law. In
particular, the question arises whether Community law protects the legitimate
expectations, if any, of taxpayers who exercised the right to free movement
guaranteed by the EC Treaty that the tax authorities of the contracting states will
interpret and apply the provisions of the treaty which are identical to those of the
OECD Model in accordance with the Commentaries so as to comply with their
obligations under international law.

This book contains the elaborate views of the speakers and panelists at
the conference on both questions. The issues dealt with by the contributors to
this book have been outlined in a position paper entitled: The Quest for the Holy
Grail in International Tax Law: The Legal Status of the Commentaries on the
OECD Model Tax Convention on Income and on Capital. This paper served as a
basis for the discussions during the conference. As many contributors refer to
this paper and in particular to the research questions contained therein, it has
been reprinted in this book as a general introduction to the issues.



