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Brazil

Celso Grazioli and Elidie Bifano

3.1. Neutrality

The 1988 Federal Constitution establishes the principles of tax law, among
them the equality from which tax neutrality derives, as follows:

Art. 150:

Notwithstanding other guarantees assured to the taxpayer, the Federal
Government, the States, the Federal District and the Municipalities are forbid-
den to:

II — institute different treatment among taxpayers that are in equivalent condi-
tions,...;

Thus, the law must, when creating or increasing tax, seek tax neutrality with
regard to the principles of equality and free competition (articles 150, IT and
170, IV of the 1988 Federal Constitution).

Nevertheless, certain specific situations or practices adopted by taxpayers
may put them in non-equivalent conditions, causing an imbalance in com-
petition relations.

Therefore, in order to prevent these situations or practices from causing such
an imbalance, the following provision was introduced in the Constitution:

Art. 146:

A. A complementary law may establish special taxation criteria, with the pur-
pose of preventing imbalances in competition relations, not affecting the com-
petence of the Federal Government, by law, to establish rules with the same pur-
pose. (Included by Constitutional Amendment No. 42, of 19 December 2003)

The special taxation criteria must assure that the tax burden lies equally
on all those who are in the same situation, and cannot be an addition to it.

The value added taxes that burden consumption, (i) the tax on operations

related to circulation of goods and provision of interstate and intermunicipal
transportation and communication services (ICMS); (ii) the excise tax (IPI);
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(iii) the contribution to social integration program (PIS); and (iv) the con-

tribution for social security funding (COFINS), conceptually have features

of neutrality very similar to those prescribed in the Guidelines from the

Organisation for Economic Co-operation and Development (OECD), more

specifically the following:

(i) the burden of value added taxes themselves should not lie on taxable
businesses except where explicitly provided for in legislation;

(ii) (businesses in similar situations carrying out similar transactions should
be subject to similar levels of taxation;

(ii1) VAT rules should be framed in such a way that they are not the primary
influence on business decisions.

The other Guidelines:

(iv) with respect to the level of taxation, foreign businesses should not be
disadvantaged nor advantaged compared to domestic businesses in the
jurisdiction where the tax may be due or paid;

(v) to ensure foreign businesses do not incur irrecoverable VAT, govern-
ments may choose from a number of approaches; and

(vi) where specific administrative requirements for foreign businesses are
deemed necessary, they should not create a disproportionate or inap-
propriate compliance burden for the businesses,

do not apply since carrying out business activities subject to value added

taxes requires domicile and residence in Brazil.

The ICMS is a state tax levied on operations related to the circulation of
goods and services not taxed by the tax on services of any nature (transpor-
tation and communication), regulated by the Federal Constitution, article
155, 11, and its uniformity for all states of the federation is assured by gene-
ral rules provided for by the Federal Constitution, as well as by specific
rules provided for by a federal complementary law, which binds all states.

The taxpayer is any legal entity that usually carries out operations related to
the circulation of goods, whether their trading or import, or usually provides
interstate and intermunicipal transportation and communication services.
The Federal Constitution allows the taxpayer to be liable for a tax, the tax-
able event of which occurs at a subsequent moment: it is the person liable
for tax or substitute, which is liable for certain products or segments, for
the payment of the tax in the production chain or for their trading, thereby
replacing another party in the tax operation.
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The calculation basis is, as a general rule, the total amount of the operation,
which is determined from the cost of the goods, plus taxes and added to the
profit margin.

The internal rates of the tax currently range from 17% to 30% in the various
states of the federation. The rates applicable to interstate operations are 7%
in operations involving goods addressed to taxpayers located in the states
of the north, northeast and centre-west of the country and Espirito Santo,
and 12% in operations involving goods addressed to taxpayers located in
the south and southeast of the country, except Espirito Santo.

The ICMS complies with the non-cumulative principle (article 155, para-
graph 2, item I, of the Federal Constitution), which determines that the tax
due in each operation is offset against the tax collected on prior operations,
by the same or another state of the federation or, also, by the federal district.
The non-cumulativeness applicable to the ICMS complies with the criteria
of physical credits. In summary, the constitutional principle of non-cumula-
tiveness, for the ICMS, is seen in the offset, made by the taxpayer itself, of
tax debits and credits, recorded in the tax books and related to the purchase
and sale of goods.

The credits from the entry of inputs to be used in the manufacture of goods
intended for sale or from the purchase of goods intended for sale may be
used within five years from the date of entry of the inputs/goods into the
taxpayer’s establishment. The same term is applicable to the refund of the
tax overpaid or unduly paid.

The state legislation provides for the tax calculation period, usually monthly
and separately by each branch of the legal entity, but it can be by goods or
by goods in each operation. The obligations are considered due at the end of
the calculation period and are settled through payment in cash in the month
subsequent to the calculation.

If the tax calculation results in a credit balance (more credits from entries
than debits from exits), the balance will be transferred to the following
calculation period or, depending on its origin,' transferred to another esta-
blishment of the same legal entity or to third parties, in addition to other

1. The credit balances subject to transfer are those generated by tax-incentivized
operations, as is the case of exports of goods abroad in which the exit of goods is not
subject to the levy of tax, but the taxpayer is assured of the maintenance of credits from
the entry of inputs used in exported goods, either due to the difference of rate in entry
and exit of goods, or due to other possibilities provided for by state legislation.
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possibilities provided for in state legislation. The transfer requires authori-
zation from the finance department of each state and no term for granting
of the authorization is provided for by the legislation.

The IPI is levied on industrialized goods, upon their exit from the estab-
lishment that produced them, as well as on goods made in foreign countries,
upon their entry into Brazil. The IPI complies with the selectivity and essen-
tiality criteria provided for in the Federal Constitution, and its rate ranges
from 0% to 330%, depending on the classification of the goods in the IPI
Rate Table (TIPI). The criterion used to determine the rate is guided by the
principle of essentiality, with higher rates being applied to goods considered
to be superfluous, as opposed to essential goods. Other essential goods may
fit into a scenario of calculation basis reduction, deferral or suspension of
the tax due.

The constitutional principle of non-cumulativeness (article 153, paragraph
3, item II, of the Federal Constitution), which determines that the tax due
in each operation shall be offset against the amount collected on prior ope-
rations, is applied to the IPI. The non-cumulativeness applicable to the IPI
complies with the criteria of physical credits only, and the crediting of costs
and expenses on economic items is not permitted. In summary, the consti-
tutional principle of non-cumulativeness, for the IPI, is seen in the offset,
made by the taxpayer itself, of tax debits and credits.

The credits from the entry of inputs to be used in the manufacture of goods
or from the entry of imported goods may be used within five years from
the date of entry of the inputs/goods into the taxpayer’s establishment. The
same term is applicable to the refund or reimbursement of the tax in the
cases provided for by law.

The tax calculation period is monthly and the payment, in the event of debit
balance, is in the month subsequent to the calculation, on the 10th or on the
25th day, depending on the goods.

The IPI credits that, at the end of the calculation period, remain after the
deduction of the tax debits, may be maintained in the establishment’s tax
books, for subsequent deduction of tax debts related to subsequent calcu-
lation periods or be transferred to another establishment of the same legal
entity, only for deduction of IPI debits in the portion corresponding to
tax-incentive credits.
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If there are remaining IPI credits at the end of each calendar quarter, the
head office may require from the federal revenue the reimbursement of such
credits, or use them in the offset of its own debits related to taxes adminis-
tered by the federal revenue.

The taxable event of the PIS and COFINS contributions is the monthly bil-
ling, thus understood as the total revenues earned by the legal entity, regar-
dless of their denomination or accounting classification. The total revenues
comprise the gross revenue from the sale of goods and services on own or
third-party operations and all other revenues earned by the legal entity. The
calculation basis is the billing and it does not include revenues from ship-
ments exempt from contributions or subject to a zero-rate, as well as cancel-
led sales and unconditional discounts granted, non-operating revenues from
the sale of fixed assets, among other exclusions permitted by the legislation.

The rates for PIS and COFINS contributions are 1.65% and 7.6%, respec-
tively.

Effective in December 2002 and February 2004, respectively, with the enact-
ment of Laws 10637/2002 and 10833/2003 and Constitutional Amendment
42/04, a non-cumulativeness regime was introduced for these contributions,
in spite of the cumulativeness regime for revenues, segments and activi-
ties specified by law. The non-cumulativeness applicable to the PIS and
COFINS complies with criteria determined by the legislator, consistent in
the recognition of physical and economic credits. In summary, the non-cu-
mulativeness principle, in the case of these contributions, is carried out
through reduction of the amount of tax payable on the gross revenue, with
the application of the rates of these contributions on credits calculated on
costs and expenses incurred in the development of the business activity.

The calculation period of the contributions is monthly and the payment, in
the event of debit balance, is in the month subsequent to the calculation.

The credits of the PIS and COFINS contributions calculated as provided
for by the law, which cannot be used in the deduction of debits of the res-
pective contributions, can be subject to reimbursement only after the end of
the calendar quarter, if derived from costs, expenses and charges linked to
revenues from operations related to the export of goods abroad, provision
of services to individuals or legal entities residing or domiciled abroad, the
payment of which represents inflow of currency, and sales to export trading
company, with the specific purpose of export or sales made with suspension,
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exemption, zero-rate or non-levy. Alternatively to the reimbursement, the
legal entity may offset the credits of the PIS and COFINS contributions
against any tax administered by the Brazilian federal revenue.

The credits on costs, expenses and charges linked to revenues may be used
within five years from the date on which they could have been recorded.
The same term is applicable to the refund or reimbursement of the tax in the
cases provided for by the law.

3.2. VAT groups and head office — branch transactions

Brazilian VAT legislation does not apply for a VAT grouping regime.
Furthermore, head office — branch transactions follow the basic rules of
VAT, as laid down in this chapter.

3.3. Financial services

Financial services are not within the scope of VAT in Brazil. Instead they are
subject to taxation by the tax on services of any nature (ISS) and collected
by the municipalities on services related to the banking or financial industry,
including those provided by financial institutions authorized to operate by
the federal government or by an authorized party. The services taxed by the
ISS are described in a specific list, attached to Complementary Law 116/03,?
approved by the Brazilian congress, which introduces general ISS rules to
be complied with by all municipalities. This tax, however, is cumulative and
is not included in the category of value added taxes.

Moreover, the revenue earned by the financial institutions is taxed by PIS
and COFINS social contributions, under a specific regime that permits
that these entities may deduct from the calculation basis of these taxes all
the financing cost of their operations (financial expenses). Currently, the
concept of revenue, in financial institutions, is under examination by the
Federal Supreme Court, which will decide, from the constitutional point
of view, whether these contributions are to be levied on all revenue earned
by these entities, thus understood as the revenue arising from the provision

2. In the Brazilian legal system, a complementary law has the function of supple-
menting the federal constitution and, especially in tax matters, provides for the general
rules applicable to all federated entities (federal government, states, federal district and
municipalities). It must be approved by the congress.
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of services and from the perception of bank spread, or only on the revenue
arising from the provision of services. The core issue is exactly the extent
of the concept of financial services.

3.4. Anti-avoidance rules

An anti-avoidance rule is traditionally considered the legal provision that
establishes the ineffectiveness of legal acts or businesses carried out with
the purpose of reducing or eliminating taxes that would be due if acts or
businesses with identical results were adopted. The expression ‘“anti-avoi-
dance rule” in Brazil has led to much debate because the avoidance, from
the point of view of the Brazilian prevailing opinion and case law, is the
reduction or elimination of the tax charge through the use of lawful instru-
ments, provided for within the system, as opposed to evasion, which is the
reduction or elimination of the tax charge through the use of instruments
not permitted by law, therefore, by using illicit acts. Some people suggest,
maybe in contrast to the internationally accepted anti-avoidance rule, using
the expression “anti-abuse rule” or rule preventing abnormal or unusual
practices. Besides being the question of terminology, much discussion has
taken place about the possibility of introducing such a rule in the legal
system, which prohibits the taxation by simple analogy or as a result of the
economic interpretation of the legal and tax facts.

With the enactment of Complementary Law 104/01, approved by the
Brazilian congress, a sole paragraph was introduced to Article 116 of the
Brazilian Tax Code, which provides that:

Art. 116

Sole paragraph. The administrative authority may disregard legal acts or busi-
nesses practiced with the purpose of concealing the occurrence of the taxable
event of the tax or the nature of the elements constituting the tax obligation,
with due heed to the procedures to be established in a statutory law.

This provision immediately gained the incorrect designation of anti-avoi-
dance rule, a feature that it does not have if we consider the concept of this
type of rule from the point of view of the Brazilian prevailing opinion and
case law and if we examine the purpose of the sole paragraph, which is not
in line with the prevailing legal system. In fact, the legal provision means
that the tax authority may disregard, in the calculation of the tax, acts or
businesses carried out with a purpose different from that established by law
for that business. To achieve a purpose different from that established by
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law, in a business, one may act in a lawful or illicit way, the first category
comprising avoidance and the second one comprising evasion. With regard
to lawful actions, the legal system itself describes several procedures that
permit achieving a purpose different from that established by law and that
may be practiced by the taxpayer in the organization of its business, such as
indirect business and fiduciary business®. Nevertheless, there are situations
provided for by the system that, if practised, place the adopted procedure at
the risk of challenge, such as the abuse of law, the abuse of corporate entity,
fraus legis, and simulation.

Many doubts have arisen in relation to the above legal provision, given the
wording adopted: is it an anti-sham rule, only for tax purposes, for talking
about concealment or has the legislator introduced a general anti-abuse rule
by allowing the disregard of legal acts or businesses. Therefore, in view
of so many inquiries, what may the authority disregard and what are their
drivers for this?

It seems that the actual objectives of the legislator are clear at the end of the
sole paragraph, that is, in the expression “[...] with due heed to the proce-
dures to be established in a statutory law”. If this is the case, the discussion
about the nature of the rule (anti-abuse, anti-sham or anti-avoidance) should
be ruled out since the authority can only apply it if the procedures for this
are defined in law. This provision, therefore, lacks a regulation describing in
detail the procedures that the authorities should follow in order to consider
that the legal business adopted by the taxpayer is a sham, abusive, abnormal
or absolutely lawful, with the purpose of avoiding the levy of tax, which is
permissible.

Some other aspects of this rule deserve separate comments: the disregard
of an act or person, under the terms of the civil law, is a procedure that
should be defined by the court. This is a reason why a tax agent alone
should not carry it out, and the taxpayer, if this has occurred, has to have
the right to object. Therefore, in the wording of the provision the objective
criteria must be defined under which the tax agent may conclude that the
taxpayer’s action or business is susceptible of being disregarded, in tax
terms. On the other hand, the introduction of the word “concealment” in

3. Both are Brazilian legal expressions. Indirect business means the use of another
contract in order to get the same result. Fiduciary business means the fideicomisso or
some transaction similar to the trust.
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the provision adds an element not known in Brazilian law, which is not
sufficient to characterize a rule as anti-sham, since the simulation is defined
in the civil law.

The sole paragraph of article 116 of the Brazilian Tax Code is only a pro-
cedural rule to determine the undue use of a legal element in order to gain a
tax advantage, thus not featuring as an anti-avoidance rule, as traditionally
accepted. The requirement to regulate such a provision entails the impos-
sibility of applying it, while this does not occur, in view of the Brazilian
legal system.

Therefore, a general rule that consists in the regulation of the procedures
to identify businesses that, due to their nature, are abnormal in the course
of social activities, would be compatible with the Brazilian legal system.
The requirements to characterize the use of an element as abnormal should
be restrictive and, if not met, cumulatively, the act or business would be
lawful, also for tax purposes. Any other hypotheses would automatically be
considered illicit, being thereby characterized as evasion.

The vehicle used to introduce these rules was the complementary law*
and the matter addressed in the sole paragraph is included in the category
of general tax rule that should be applicable to all taxing entities (federal
government, states, federal district and municipalities), since disregarding
it may have effects in other collection spheres, which can only be resolved
by a complementary law.’ The regulation of the sole paragraph itself requi-
res, therefore, a complementary law under penalty of the challenge of its
constitutional validity, and the mention, in the sole paragraph, of the use of
a statutory law to regulate the procedures for disregard is incompatible with
the Brazilian legal system.

Some federal entities have introduced their own anti-avoidance rules, which
show the difficulty in regulating the matter. Thus, the State of Sdo Paulo®
enacted State Law 11001/01, which through its article 2, added article 84-A
to the State Law 6374/89, to determine that “the tax authority may disre-
gard legal acts or businesses practiced with the purpose of concealing the
occurrence of the taxable event of the tax or the nature of the elements con-
stituting the tax obligation”, assigning to the tax agent powers that are not

4. Supran. 1.

5. Under Brazilian constitutional law, there are several issues that have to be regulated
by complementary law. This kind of law needs a special national congress quorum.

6. Sao Paulo is the most populous and developed and the richest state of the Brazilian

federation, accounting for 31% of the Brazilian GDP.
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delimited by transparent processes. The Municipality of Sdo Paulo’, through
Municipal Law 14133/2006, article 6, required the municipal tax auditor,
with due heed to the Attachment II of the same law, to*[...] disregard legal
acts or businesses practiced with the purpose of concealing the occurrence
of the taxable event of the tax or the nature of the elements constituting the
tax obligation”, pursuant to paragraph 2, of article 19 of the same law. This
contains references that the tax agent should observe, among them the lack
of business purpose or the abuse of form, expressions not covered by the
Brazilian legal system and which are rather subjective. Furthermore, the law
authorizes the use of indications and presumptions, which is prohibited by
the Brazilian tax system.

It may be concluded that the Brazilian legal system does not have a general
anti-avoidance rule or a specific anti-avoidance rule, but has only general
provisions that permit, in an unconstitutional way, that the tax agent may
disregard legal acts or businesses that he presumes to be practised with the
purpose of concealing the occurrence of the taxable event of the tax or of
the elements constituting the tax obligation. In general, the laws that deal
with the disregarding of legal business were not subject to regulation either,
and there is no adequate description of the procedures that the authorities
should follow to reach such a conclusion.

For many years the administrative courts have issued different decisions
regarding avoidance, that is the lawful saving of taxes. In the past, the deci-
sions were guided by the consideration of the compliance with legal for-
malities inherent to the intended business, while, more recently, the reason
for and the economic substance of the transactions prevails. Even so, the
concept of avoidance as lawful saving is maintained and the taxpayer must
demonstrate it in each concrete case. With the introduction of sole paragraph
of article 116 of the Brazilian Tax Code, some attempts have been made to
link lawful avoidance to sham and fraud, which contaminates the business
environment, creates insecurity in private relationships and places at risk all
and any intended planning and, many times, the application of the law itself.

3.5. Advance rulings

The institute of advance rulings in Brazilian law was introduced in the mid
20th century, by act of the federal government, Federal Decree 70235/72,

7. Sdo Paulo is the most populous and developed and the richest city of Brazil,
accounting for the third largest GDP of Brazil.
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which became a rule subsequently adopted by the federated states, by the
federal district and by the municipalities. The legislation of each federated
entity has variations, but the outlines of the advance ruling are the same,
from the legal standpoint. This is why we will focus only on the provisions
of the federal legislation on this matter.?

The advance ruling, with regard to tax matters, should not be confused with
the right to information that all Brazilian citizens have (article 5, XXXIV,
“a” of the Federal Constitution) due to its nature and effects. The advance
ruling is a request for procedural guidance on the application of a rule invol-
ving taxes to a concrete case, submitted by the interested party, which once
answered, binds the authority and the taxpayer, in administrative terms.
The advance ruling is guided by the principle of legal certainty contained
in the Federal Constitution, considering the complexity of the tax system,
the multiple rules that exist and the effects that the undue application of the
tax rule may have in the Brazilian economy as a whole.

The advance ruling, provided for by Federal Decree 70235/72°, has not only
inspired state and municipal legislation but it has also been adopted for all
federal taxes, including those subject to the value-added regime, in the case
of IPI, PIS and COFINS. At the state and municipal levels, the advance
ruling process is identical for all taxes collected by the same taxing entity,
there being no methodological or legal difference in its formulation in view
of the type of tax. The coverage of the institute is wide, involving any rule
of the tax legislation applicable to a certain fact, irrespective of whether the
transaction to which it is bound corresponds to a future or present situation
or a situation that occurred in the past, as long as it is not under audit
by the tax auditors and it has not been subject to assessment notice. The
matter covered by the advance ruling should correspond to a doubt on the
application of the law in relation to a concrete case involving a principal
obligation (payment of tax) or an accessory obligation (positive or negative
action required from the taxpayer or responsible party in the interest of the
collection of tax or of the tax audit).

The advance ruling, like all administrative acts, is subject to the principle
of publicity, and should be published by the official press of the federal
government, states, federal district and municipalities, to become valid.
Nothing prevents the authorities from modifying their understanding after

8. Brazil has 26 states, the federal district and 5,565 municipalities, all with legal and
tax autonomy within their competence.

9. Decree 70235/72 was changed, in several provisions, by Law 9430/96, without,
however, losing the essential features being discussed here.
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the publication of an advance ruling: this change is subject to publicity (new
ruling) and will affect only the taxable events that have occurred after its
communication to the interested parties or after its publication.

No matter to which federal entity the advance ruling is addressed, the fol-
lowing requirements, provided for by law, must be observed, both by the
taxpayer and by the tax authorities:

(1) parties to the advance ruling or consultants: exclusively the taxpayer of
the principal or accessory tax obligation, the tax substitute, the party
liable for the tax, the bodies of the public administration or the entities
representing economic or professional categories, in the name of their
associates, all of them requesting taxpayers, identified and character-
ized by their location and activity;

(i1) object of the advance ruling: provision of the tax legislation, duly indi-
cated, applicable to a certain fact, clearly described, identifying in detail
the doubt raised. An advance ruling on a theoretical matter is forbidden;

(iii) presentation of the advance ruling: in writing, there being no verbal or
previous discussion of its content with the authorities;

(iv) place of presentation of the advance ruling: jurisdiction of the tax do-
micile of the requesting taxpayer, addressed to the local body of the
entity responsible for administering the tax covered in the advance rul-
ing;

(v) elements of proof of the claim: besides the petition describing the issue
that is the subject of the advance ruling, there is the possibility of at-
taching proofs of the binding of the situation under examination to the
mentioned legal provision, in order to assure the intended understand-
ing.

An advance ruling on past-due debt, assuming an unfavourable ruling to
the requesting taxpayer, is considered to be spontaneous denunciation, i.e.
voluntary confession, up to the date of its filing, as long as the corres-
ponding payment is made within the term provided for by law.

There is no special legal provision regarding the submission of an advance
ruling by a non-domiciled or non-resident taxpayer. This would not even
be necessary for two different reasons: (i) non-domiciled or non-resident
taxpayers, for tax purposes, are taxed at source, since they are not requi-
red to file a tax return or prepare financial statements and are, therefore,
payers of the tax obligation in Brazil and, as such, fulfil the first formal
requirement for submission of the advance ruling, that is, a legal interest;
(i) as taxpayers, although taxed at source, non-domiciled or non-resident
taxpayers cannot be distinguished from the taxpayers domiciled or resident
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in Brazil by force of the principle of equality that assures the latter access to
the pronouncement of the public authorities, in the case of advance ruling.
Regarding the accessory obligations, in certain circumstances, non-domi-
ciled and non-resident taxpayers are even required to register as taxpayers
in Brazil.

Non-domiciled taxpayers that hold investments and interests in Brazil must
comply with the tax legislation, directly or through a legal representative
(solicitor, nominee), residing in Brazil, duly qualified, Brazilian or not,
constituted in the country of origin or locally. The advance ruling may be
submitted directly by the non-domiciled or non-resident taxpayer or by its
representative. The comments already made in relation to the institute of
the advance ruling, in general, are applicable in the event that the requesting
taxpayer is non-domiciled or non-resident.

In contrast to the full efficacy of the advance ruling submitted in strict com-

pliance with the law, there are situations in which it is considered by the

authority to be ineffective and without any effect, and especially failing to
protect the requesting taxpayer. Included in this situation are:

(i)  advance rulings submitted in contravention of the legal provisions
regarding the requesting taxpayer, its object, form, presentation and
the jurisdictional authority to which it is addressed;

(i) advance rulings submitted by the taxpayer that has been notified to
comply with the obligation related to the facts that are the subject of
the private letter;

(iii) advance rulings submitted by the taxpayer under tax proceedings
started to examine facts related to the matter addressed;

(iv) advance rulings submitted regarding a fact that has already been the
subject of a prior decision, not yet modified, expressed in an advance
ruling or litigation in which the requesting taxpayer was a party;

(v) advance rulings submitted regarding a fact established in a normative
ruling, published before its submission;

(vi) advance rulings submitted regarding a fact defined or declared in a
literal provision of the law;

(vii) advance rulings submitted regarding a fact defined as a crime or mis-
demeanour;

(viii) advance rulings submitted without describing, completely or exactly,
the issue to which it refers;

(ix) advance rulings submitted without containing the elements necessary
for its ruling, except if the inaccuracy or omission is excusable, at the
discretion of the authority deciding on the request.
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Under the law, the authority deciding on the request is responsible for decla-
ring the inadmissibility of the advance ruling, in the cases described above.
The administrative authority cannot express an opinion on an advance ruling
that deals with constitutionality of the tax legislation, which is the exclusive
competence of the Federal Supreme Court.

At the federal level, and as a condition for the validity of the advance ruling,
it should be submitted in the jurisdiction of the tax domicile of the requesting
taxpayer, addressed to the local body of the entity responsible for adminis-
tering the tax dealt with in the advance ruling. The tax domicile is not to be
confused with residence and is the place where people, individuals or legal
entities fulfil their obligations and claim their rights, in tax matters. Federal
taxes are audited, charged and collected by the Brazilian Federal Revenue
Service, a body of the Ministry of Finance which comprises several depart-
ments, among them the Coordination of the Taxation System, responsible
for examining the claims on the taxes in general, including the value added
taxes. In the several states and municipalities, the local laws determine the
form in which the advance ruling is submitted, including the competent
body to receive it, and these bodies are subject to the state finance secreta-
ries and municipal finance secretaries. The responsible official assigned to
this task does not receive any special qualifications, always being included
in the general category of tax auditors of the national, state or municipal
treasury allocated to the function of responding to the advance ruling.

The ruling is published in the official press. At the federal level, if there are
different conclusions among published rulings related to the same matter
based on an identical legal rule, a special appeal can be filed, within 30 days
from the notification of the ruling, without supersedeas,'® to the competent
authority. The responsible official who is aware of the divergence can also
submit a petition, at any time, to clarify the issue. The taxpayer that is
aware of a ruling diverging from that which is being given, as a result of an
advance ruling it has previously submitted, can file a special appeal within
30 days from the publication of the new ruling. The authorities must publish
a formal act on the ruling regarding this divergence, thereby standardizing
the ruling for all taxpayers.

A condition for the validity of the advance ruling, as already mentioned, is
that it must be submitted in writing. No oral discussions or previous formal

10.  In procedural matters, eliminating the supersedeas entails that the appealed decision
must be immediately applied.
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hearings of the authority regarding the advanced ruling that is intended to
be submitted or to hearings subsequent to the formal rulings, assuming that
it is negative to the requesting taxpayer, are permitted.

No term is established by law for the authorities to express their opinion
on the matter. This is a relevant issue in the Brazilian context, since if the
advance ruling is an element that permits the taxpayer to avoid risks, in the
name of legal certainty, and even though it cannot be charged for a tax or
penalty while a ruling is still pending on this issue at hand, such a delay
always has damaging effects. The delay in obtaining a ruling may also dis-
courage the taxpayer in applying for it.

In the states and municipalities, the local laws determine the form by which
the advance ruling is submitted. In the State of Sdo Paulo, for example,
the taxpayer that submits an advance ruling on an identical matter, already
previously decided, will receive a copy of the prior response, and the new
process is filed. Also in the State of Sado Paulo, if a divergence among rulings
given for the same matter is identified, grounded on an identical legal rule,
the requesting taxpayer may file a request for reconsideration, within 15
days from the notification of the ruling.

The right to request an advance ruling from the administration due to doubts
that the taxpayer has may be exercised at any level (federal, state or munici-
pal), without the payment of any fees, in line with the provisions in article 5,
XXXI1V, of the Federal Constitution, which assures all persons the right to
petition, to the public authorities, in defence of rights or against illegalities,
without any payment. The use of advance rulings to dispel doubts is usual,
as may be concluded from the number of rulings published only in the
Official Gazette of the federal government, in some jurisdictions.'

The advance ruling, submitted with due heed to the formal requirements of
validity, has the following main effects:

11.  Brazil is divided into ten superintendencies of the federal revenue, each of them
divided into offices, located in the big cities, which are divided into several specialized
bodies (more than 15). Of these bodies, only the Superintendence’s Collection Division
of the 9th Region, DISIT 09, issued, between January and November 2011, 233 rulings
on several taxes, including non-cumulativeness of PIS and COFINS; DISIT 08 issued
317 rulings and DISIT 04, 108, all in the same terms described herein; the Customs
Administration Division, DIANA 09, issued 112 rulings on tax classification, in the
same period. Such data, a small portion of the total in Brazil, refers only to the federal
government, which is a reason why it is very difficult to determine accurately the number
of advance rulings submitted and the rulings issued.
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(i) mandatory binding of the tax authorities and optional binding of the
requesting taxpayer regarding the content of its decision; the latter
may resort to the judiciary power if it does not agree with the ruling;

(i) prohibition of starting a tax proceeding on the matter covered in the
advance ruling and of imposing penalty in the event tax is due;

(iii)) suspension of the requirement of paying the tax, related to the object
of the advance ruling, from its submission to the 30th day subsequent
to the date of notification of the decision and, if this is the case, the
payment of the tax due up to this date must be made;

(iv) validity of its effects only for the interested requesting taxpayers, in
spite of the publication of the ruling;

(v) subsidiary use in the administrative defence of third parties, non-re-
questing taxpayers, in a similar matter;

(vi) lack of suspension of the term for payment of the tax, withheld at
source or self assessed, before or after its submission, or the term for
filing the tax return;

(vii) applicability, in its effects, in the event it is submitted by an entity
representing an economic or professional category, to associates or
affiliates, after notifying the requesting taxpayer about the decision.

The ruling binds the tax authorities until: (i) a new ruling is given on the
same matter in an advance ruling submitted by another taxpayer and the
matter submitted to a new examination is given, in a ruling on divergence,
a different treatment; or (ii) there is a change in the legislation, followed by
new guidance. The ruling is valid while it is compatible with the system,
not having a term for application determined by law or by the authority.

Under no circumstance may the authority fail to express its opinion on
the advance ruling request submitted by the taxpayer. The administrative
advance ruling processes, at the federal level, are decided in a single court
and no request for reconsideration of the ruling or of the order declaring its
ineffectiveness may be filed. In these two situations the taxpayer can use the
judiciary power to avoid any damage; if it does not agree with the content of
the ruling, the taxpayer may resort to the courts, which is the sole option that
remains to claim the loss that may derive from the administrative decision,
since the ruling is not subject to appeal. In the states and municipalities, the
local laws determine whether the rulings are subject to appeal or not.

There are no courts specialized in tax matters in Brazil, so if the matter
involves a federal tax the federal courts should be approached: at the lower
court, by appeal to the regional federal court of appeals (Brazil is divi-
ded into regions for this purpose) and ultimately to the Superior Court of
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Justice, except if the matter involves constitutionality, in which case it will
be examined by the Federal Supreme Court. If the matter involves a state or
municipal tax, the state court is competent to take cognizance of the matter,
the State Court of Justice to take cognizance of the appeal and the Superior
Court of Justice to render a definitive decision, except if there is a matter
involving constitutionality to be examined, when the competence will rest
at the Federal Supreme Court.

The Federal Supreme Court is not unaware of the effects of the rulings,
having already decided that an indemnity is applicable as a result of dama-
ges caused to the taxpayer due to the adoption of a ruling given by the state
tax authorities. Likewise, the Regional Federal Court of the Third Region
granted a preliminary injunction to assure to the taxpayer the use of a ruling
given before the change of the law. Legal proceedings in Brazil are permit-
ted a large number of appeals, for both parties, tax authorities and taxpayer,
which is associated with the high volume of lawsuits filed at all levels of
the judiciary and which leads to lengthy waiting periods in order to obtain
final decisions on any matter."

3.6. VAT gap

The Brazilian legal system establishes various penalties in the event the
taxpayer does not pay the tax due or fails to comply with a related obliga-
tion. In the event of simple non-compliance with these obligations, the law
determines the automatic application of a fine that must be paid by the tax-
payer, irrespective of any action by the public authorities: this is known as
the fine for default on the obligation, sometimes designated as default fine,
along with the collection of interest. The default fine is considered to be a
tax penalty of a civil nature and its constitutionality has often been discussed
since the Brazilian legal system provides for the possibility of the taxpayer
making a spontaneous denunciation, i.e. voluntary confession, paying the
tax with interest, without any fine.

In other circumstances, however, the lack of payment or the non-compliance
with the accessory obligation entails violation of the general rules, a viola-
tion that must be investigated by the tax auditors in a proper procedure that
results in the issue of a tax assessment notice. The fines imposed as a result

12, There is recent data of the ministry of the federal government’s attorney general that
estimates eight years as the average term for obtaining a final and unappealable decision
for simpler cases, and 16 years for more complex cases, which before the judiciary.
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of a tax audit process are called punitive fines and the nature of the violation,
intended or not, is a factor in establishing its amount. The fines imposed by
the tax authorities, at the federal level, range from 75% to 150%, the latter
being imposed when there is evident intention of fraud. This fine can also
be imposed when tax evasion and collusion are proven.

Fraud, in accordance with the law, is any malicious act or omission intended
to prevent or delay, fully or partially, the occurrence of the taxable event of
the principal tax obligation, or to exclude or modify its essential features,
in order to reduce the amount of the tax due and avoid or defer its payment.
Evasion is any malicious act or omission intended to prevent or delay, fully
or partially, the knowledge by the tax authorities: (i) of the occurrence of
the taxable event of the principal tax obligation, its nature or material cir-
cumstances; (ii) of the personal conditions of the taxpayer, susceptible to
affecting the principal tax obligation or the corresponding tax credit. On the
other hand, collusion is the malicious arrangement between two or more
natural or legal persons, aimed at any of the afore-mentioned effects. The
fine arising from the fraud has a tax penal nature and is, not rarely, accom-
panied by an indictment by the Public Prosecutor’s Office to be classified
as crime against the tax order. The payment of the tax, together with a fine,
extinguishes the punishment as a penal matter, even if the payment is made
after the sentence, in a final and unappealable decision, as decided by the
Federal Supreme Court.

In the case of accessory obligations, especially the withholding at source
without subsequent payment, the illicit act is characterized as the omission
of payment, and the source is characterized as a bad faith depositary, subject
to civil penalties rather than to criminal penalties.

The law may assign the liability for the tax payment to a third person,
linked to the taxable event of the tax obligation, excluding the taxpayer’s
liability or assigning it on a replacement basis. Under these conditions, the
following are liable for the payment of the tax: (i) successors of assets, in
general (properties and establishments); (ii) parents, for the taxes due by
their children; (iii) guardians and conservators, for the taxes due by the
wards; (iv) administrators of third parties’ assets, for the taxes due by them:
(v) administrators, for the taxes due by the estate; (vi) trustee, for the taxes
due by the bankrupt estate; (vii) notaries public, for the taxes due on the acts
they conduct; (viii) partners, for the taxes due on the company’s liquidation;
(ix) partners, directors, managers, representatives of private companies and
their nominees, as a result of management in disagreement with the bylaws/
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articles of incorporation. In matters of penalty, only the fines called default
fines can be charged from third parties, since the punitive fines are the exclu-
sive responsibility of the party that acted contrary to the law.

In the past years the tax legislation has been improved to meet local control
requirements, and to avoid international tax competition. With regard to the
collection control, at the three taxation levels, measures were adopted that
assured and increased the collection: (i) increase of levy at source, reducing
the tax audit only to the paying source; (ii) transfer of the duty of paying the
tax, in the production chain, to the industrial producer that carries out the
first exit of the goods (tax substitution regime) in the case of taxes levied on
consumption; (iii) introduction of transfer pricing rules on the import and
export of goods, services and rights; (iv) transfer of the payment of the tax,
in the case of operations related to the purchase of inputs, with individuals
and cooperatives of producers, especially in agribusiness, to the end of the
chain, before the delivery to the final consumer; (v) introduction of a spe-
cial tax audit system for the major taxpayers, with the authority remaining
in the taxpayer’s establishment, for long periods, and following the daily
activities; (vi) special service for major taxpayers, in specialized offices;
(vii) centralization of the payment of certain taxes in a single establishment;
(viii) authorizations to transfer tax credits among the taxpayer’s establis-
hments and to third parties; (ix) investments in education and preparation
of tax auditors; (x) introduction of information crossing among documents
and among taxpayers.

Recently, a public digital bookkeeping system (SPED) was introduced,
through which all corporate accounting and tax documents are transmitted
by digital means to the authorities, so that the tax audit may be carried
out on time and on a comprehensive basis. This instrument is intended to
reduce tax bureaucracy, increase the level of compliance with tax obligati-
ons in general and reduce the costs of collection. The SPED is adopted at
the federal and state levels; the big municipalities already have their digital
bookkeeping systems, which, however, are not yet integrated with the fede-
ral government and the states.

There is no official data available on the: (i) eventual savings or reduction
of the cost of complying with the bureaucracy generated in the tax system,
as a result of the implementation of some or all of the measures discussed
here; (ii) the nature of the taxpayers, type of activity or location linked to
taxes not collected; (iii) the amounts of taxes not collected.
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In Brazilian tax law, the principle that the burden of proof is on the party that
alleges the fact is widely accepted. The authority, therefore, when accusing
a taxpayer of an illicit act must identify it fully, demonstrate the amount
of the tax not collected or the accessory obligation not complied with and
typify them, indicating the violated rule and its consequence. There is no
presumption of fault or innocence and, based on the Federal Constitution,
article 5, LV, the accused parties will be assured, in general, of a judicial
or administrative proceeding, the adversary system principle and a full
defence, with all means and resources inherent to it. The business of the
taxpayer will continue normally during any audit by public authorities, even
if there is a presumed illicit act. This occurs irrespective of the entrepreneur
being considered guilty, since the entity is not to be confused with its admi-
nistrator or responsible officer. The only case in which there would be a ces-
sation of activity would be the business practice itself be considered illicit.

During the investigation of an illicit act, the taxpayer has the obligation to
respond to the tax auditors, answering all questions regarding the tax matter
under investigation and providing the requested documents (information,
documents, files, balance sheets, etc.). There are specific penalties for those
who do not provide information or hamper the investigation by any means.
Corporate accounting documents kept in good order constitute a proof in
favour of the taxpayer, in tax matters. At the federal level, the investiga-
tion takes place at two levels: the tax authorities, and police authorities
and representatives of the Public Prosecutor’s Office whenever there is a
suspicion of a crime against the tax order. When the investigation by the
tax authorities is finished, the tax assessment notice is issued and a fine is
imposed, with the detailed description of the illicit act, its legal classifica-
tion and the amounts of the tax due. With regard to the investigation by the
police or Public Prosecutor’s Office, a police investigation and a criminal
process against the taxpayer is opened if there are reasons to do so. It should
be pointed out that while there is no administrative decision it will not be
possible to proceed with the criminal case, since the latter depends on the
former.

The tax authorities have five years from the taxable event to assess the tax,
thus constituting the tax credit. In the event of proven fraud, the authority
has, with regard to income tax, another six months to make the assessment.
This term has a preclusive nature and is not interrupted. Once the tax is
assessed and the credit constituted, the tax authorities have five years to
charge them, and this term has a preclusive nature since it may be suspended
for the reasons described in the law.
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3.7. Compliance costs and costs of collection

The accessory obligations involving value added taxes in Brazil today repre-
sent a very high cost for taxpayers for the following reasons: (i) there are
many such obligations, because of the number of taxes and for the number
of taxing entities; (ii) they are complex, repeating the same informational
content in different obligations; (iii) they are not neutral, since they affect
the economic activity as a whole; (iv) they are not efficient since they do not
serve as a facilitating instrument of collection either for the public autho-
rities or for the taxpayer; (v) they do not admit of any flexibility or offset
among them; (vi) they require a high number of employees for compliance
with them; (vii) non-compliance is punished with very burdensome fines,
sometimes in an amount equivalent to the amount of the tax itself.

There is no official data from the Brazilian government on the costs associ-
ated with the compliance with accessory obligations. Some independent and
reliable institutes in the business environment have made surveys about the
matter in respect to taxpayers; however, with regard to public authorities the
exact number of persons, budget, assessment notices and penalties imposed
in relation to the value added taxes are not known. What is known is the
amount of value added tax that was collected in several years, as disclosed
by the Brazilian Federal Revenue Service.

The value added taxes in Brazil are not administered by specialized bodies,
as they are the responsibility of the following authorities: (i) PIS and
COFINS, federal taxes, owed by the legal entity (company) with head office
in Brazil, including the branches of foreign companies authorized to operate
locally that are assimilated, for tax purposes, to Brazilian domiciled com-
panies, are checked and collected by the Brazilian Federal Revenue Service,
a body subordinated to the Ministry of Finance; (ii) ICMS, a state tax, owed
by the establishments located in the States and not by the legal entities,
is checked and collected by the finance departments of the states and of
the federal district. The taxes that are levied on foreign trade (import and
export) are federal taxes owed by the legal entity (company) also checked
and collected by the Brazilian Federal Revenue Service. The taxpayer-legal
entity or establishment is required to register with the collecting agency,
keep the books and documents required by law and meet the legal notice
and requirements of the public authorities relating to the respective taxes.

The accessory obligations of federal and state value added taxes are pre-

sented in digital form (SPED), through the Internet, but they are not made
available to third parties, except other bodies of the Government and, even
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then, as provided for by law. All documents in Brazil are prepared in the
Portuguese language. Non-domiciled taxpayers are not rightful taxpayers
of these taxes, which is the reason why they do not have any accessory
obligation in relation to them.

The federal and state value added taxes have a monthly calculation period,
and should be paid in the immediately following month. The amount of the
tax to be collected is the amount calculated on the operations subject to its
levy less the amount of the credit corresponding to the inputs and expenses
authorized by law. The credit not used in a month can be used in the follo-
wing month, without adjustment for inflation. The tax should be paid by the
taxpayer through the use of a specific payment document, in an institution
of the financial system authorized for this. The tax paid after the established
term is subject to interest.

The taxpayers should fill in specific documents on the federal and state
taxes paid, as well as books and documents with the monthly movement
of entry and exit of goods and merchandise. Currently all these books and
documents are electronic, transmitted online by the authorities.

3.7.1. Penalties

In Brazil administrative penalties for non-payment of tax are calculated on
the unpaid amount, in percentages that vary, depending on the taxing entity
(federal government, states, federal district and municipalities). For federal
taxes, the fines can be default fines or punitive ones. The default fine is 20%
and must be paid by the taxpayer, regardless of any actions by the public
authorities. Because in Brazil there is the element of voluntary disclosure
that permits the payment of the tax only subject to interest, this fine is con-
sidered to be unconstitutional. The punitive fines are: (i) 75%, “ex officio”
fine, imposed by the authority, which can be reduced to half if paid within
30 days, if the taxpayer gives up his right to object and decides to pay the
tax liability; (ii) 150%, aggravated fine, imposed by the authority when there
is evident intent of fraud by the taxpayer. The default and punitive fines
must be paid together with the tax, plus interest calculated on the basis of
the SELIC rate, a financial reference rate used by the Brazilian government
and calculated by the Special System for Settlement and Custody of Public
Securities (SELIC).

Other consequences may derive from the lack of payment of tax or
non-compliance with accessory obligations, such as: (i) refusal by the
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public authorities to grant a debt clearance certificate (CND) while the tax
is not paid, with all applicable charges. The CND is a document essential
to participate in bids conducted by the government, to operate in foreign
trade and to record corporate acts, among other things; (ii) a statement of the
company’s invalid enrolment, due to non-compliance with certain accessory
obligations, entailing a statement of lack of credibility of the documents
issued by it, including to third parties.

In the event of an aggravated fine (150%), the taxpayer has been convicted
in a criminal proceeding, with the application of sanctions depending on the
nature of the infraction, which may vary from the provision of community
services to the penalty of imprisonment. There are no penalties that entail
the cessation of activity by the company or establishment, except if the
activity is considered to be illicit.

3.8. Conclusions

There is no available data from the public authorities to examine the effect-
iveness or ineffectiveness of the tax model adopted in Brazil. Some work
has been done by important Brazilian and foreign entities, not linked to the
public authorities."

The costs of calculating and pay taxing in Brazil, not the tax itself, have the-
refore been traditionally recognized as very high, in companies, either regar-
ding persons who meet the legal requirements or concerning the contracting
of internal or external specialists in order to interpret and follow up on the
law. Thus, the high number of taxes required by different taxing entities
and their corresponding rates require from companies the maintenance of
persons able to meet such requirements, to avoid further damage. The com-
panies’ tax departments are organized with specialists in the various taxes
and, furthermore, they act as a liaison with lawyers and external consultants
and deal with tax auditors. All this requires time to comply with the bureau-
cracy and does not apply to production activities. There is data showing that
a substantial portion of the GDP is used for this type of task.

13.  See in this regard: PwC and World Bank, Paying Tax 2011 (November 2010),
available at http://www.pwc.de/de_DE/de/steuerberatung/assets/Studie_Paying-Taxes-2011.
pdf (accessed 30 January 2014); CND Costs, 2006 and 2009, developed by PWC; several
studies developed by the Brazilian Institute of Tax Planning; studies developed by the
Brazilian-American Chamber of Commerce, in partnership with the International Finance
Corporation, Sdo Paulo Trade Association, among other organizations.
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The Brazilian tax model, with the ICMS collected by the states and not by
the federal government, affects the application of and compliance with tax,
since in Brazil there are 26 states and the federal district that legislate on the
matter and it is the taxpayer’s task to interpret this set of very complex laws.
Moreover, the substitution regime (payment of the tax levied on the con-
sumption chain, in advance, by the producer) removes from the taxes their
characteristic of being levied on the sales revenue, so that they are levied
on a presumed basis, in disregard of the business conducted and market
rules. The discussion regarding the full use of the expenses incurred on the
operation subject to taxation also causes insecurity in economic relations.

In the past years, successive proposals for changes of the consumption taxa-
tion have led to debate in the legislative branch, but given the difficulties
caused by the federal model adopted by Brazil there is no strong indication
of change in the short term.

In Brazil there is a general understanding among taxpayers and among
many representatives of the tax authorities that the cost of compliance with
accessory obligations represents a material burden for the development of
business in Brazil.'* In the last years the use of the expression “Brazil cost”
has increased; this cost represents, for many reasons, the high cost of doing
businesses locally as compared with the cost of doing business in other
countries. Although it may be affirmed that the value-added tax is almost
always passed on to the final consumer, the cost of complying with the cor-
responding obligations and the cost of interpreting the tax law, given the
legal complexities involved, is a discouragement for the entrepreneur and
increases the final price of the goods, making them less competitive.

For this reason, review of the costs of compliance with tax obligations is
constantly subject to public debate, in trade associations, in the Brazilian
congress and in the academic environment.

14.  See PwC, Doing Business and Investing in Brazil (Sdo Paulo: 2010), available at
http://www.pwc.com.br/pt/publicacoes/assets/doing-business-10.pdf (accessed 30 January
2013).
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