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The Timely Resolution of Mutual Agreement
Procedure Disputes - Secrets of Success?

In this article, the author considers the secrets
of success regarding the timely resolution of
mutual agreement procedure disputes via

an examination of key factors exhibited by
countries that have received OECD awards for
this specific achievement.

“The importance of effective and efficient (i.e. timely)
dispute resolution cannot be overstated.”

1. Introduction

1.1. The role of the mutual agreement procedure in tax
treaties

The importance of the timely resolution of mutual agree-
ment procedure (MAP) cases has long been recognized
as a key feature of an efficient treaty dispute resolution
mechanism. The MAP has been defined by the OECD as:

A means through which tax administrations consult to resolve
disputes regarding the application of double tax conventions.
This procedure, described and authorized by Article 25 of the
OECD Model Tax Convention, can be used to eliminate double
taxation that could arise from a transfer pricing adjustment.”
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Under both the OECD Model and UN Model,* taxpayers
can request MAP assistance, irrespective of the domes-
tic remedies provided for by the contracting states to a
relevant tax treaty, where they have been subject to taxa-
tion that is not in accordance with the provisions of the
tax treaty. In most cases, this means that the taxpayer is
potentially subject to double taxation.

International double taxation has been defined by the
OECD as arising;

when comparable taxes are imposed in two or more states on the
same taxpayer in respect of the same taxable income or capital,
e.g. where income is taxable in the source country and in the
country of residence of the recipient of such income.*

One of the key functions of a tax treaty is to alleviate inter-
national double taxation.’ According to the OECD Model,
the harmful effects of this:

on the exchange of goods and services and movements of capi-
tal, technology and persons are so well known that it is scarcely
necessary to stress the importance of removing the obstacles
that double taxation presents to the development of economic
relations between countries.®

In similar fashion, the UN Model, which focuses on fur-
thering the development aims of developing countries by
providinglegal and fiscal certainty, “forms part of the con-
tinuing international efforts aimed at eliminating double
taxation”” The harmful effects of double taxation have
been stated by the UN to be of particular concern to devel-
oping countries as:
The growth of investment flows between countries depends to
alarge extent on the prevailing investment climate. The preven-
tion or elimination of international double taxation in respect
of the same income - the effects of which are harmful to the
exchange of goods and services and to the movement of capi-

tal and persons — constitutes a significant component of such
aclimate.®

In examining the role of tax treaties in facilitating foreign
directinvestment (FDI) in developing countries, Langand
Owens (2014) have emphasized the certainty provided to
taxpayers that are multinational enterprises (MNEs) by
double tax agreements not only with regard to the tax

3. OECD Model Tax Convention on Income and on Capitalart. 25 (21 Nov.
2017), Treaties & Models IBFD, (Full Version) also available at http:/
dx.doi.org/10.1787/g2g972ee-en (accessed 3 Apr. 2023) and UN Model
Double Taxation Convention between Developed and Developing Coun-
triesart.25 (1 Jan. 2021), Treaties & Models IBFD refer to the MAP pro-
visions.

4. OECD, Glossary of Tax Terms, supran. 2.

5. R. Deutsch, R M. Arkwright & D. Chiew, Principles and Practice of
Double Taxation Agreements para. 1.1.4. (BNA International 2008).

6. Introduction, para. 1 OECD Model (2017) (Full Version).

7. Introduction, para. 1 UN Model (2021).

8. Id.atpara.5.

BULLETIN FORINTERNATIONAL TAXATION MAY 2023 ‘ 213

Exported / Printed on 25 May 2023 by IBFD.



Michelle Markham

treatment of transactions, but also in relation to the clear
administrative procedures provided, such as the availabil-
ity of the MAP in the event of a dispute.’

Therole of the MAP asa treaty dispute mechanism for the
elimination of international double taxation in respect of
taxpayers covered by the tax treaty should not be underes-
timated. Where a double taxation dispute remains unre-
solved, trust in the certainty, fairness and integrity of
the international tax system is eroded, to the detriment
of all stakeholders, whether in developed or developing
countries. The free flow of global trade and investment
is impeded by the inherent unfairness of taxing the same
cross-border transaction or income twice. Accordingly,
taxpayers and tax administrations alike have a vested
interest in countering double taxation.

1.2. The importance of resolving MAP disputes
expeditiously

Almost 40 years ago, the OECD Committee on Fiscal
Affairs (CFA), the main forum for the OECD’s discus-
sions on both international and domestic tax issues, policy
and administration, commented that: “An important dif-
ficulty in practice with the mutual agreement procedure
seems to arise from...the amount of time taken generally
before agreement is reached”® At that time the OECD
CFA concluded that there was no way of compelling the
competent authorities (the treaty country representa-
tives charged with dealing with a dispute arising from
the application and/or interpretation of a tax treaty)" to
reach a decision by a certain time, although there might be
some scope for facilitating agreement and for speeding up
the process."? In fact, as the competent authorities are only
instructed to “endeavour” to resolve the case by mutual
agreement under article 25 of the OECD Model and the
UN Model (i.e. there is no compulsion to reach an agree-
ment at all), some cases remain perpetually unresolved.

Asproblems with the resolution of MAP disputes persisted
into the 21st century, the OECD published its Manual on
Effective Mutual Agreement Procedures (MEMAP)>"in
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in isolating the influence of treaties from other variables such as the
economic and political environment. Surveys of business, however, do
suggest that MNEs look both at the existence of a treaty and its provi-
sions when making a decision on where to locate and that other things
being equal, they will favour a country that has a good treaty network.”
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2004.
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February 2007, as “part of a broader project to improve
the functioning of existing international tax dispute pro-
cedures”. Although the question of any compulsion to
resolve MAP disputes within a certain timeframe did
not arise as part of this project, a reccommended timeline
of two years (24 months) was proposed, as most compe-
tent authorities attempted to resolve a case within this
time. The MEMAP acknowledged that timelines may be
extended or contracted, depending on the facts and cir-
cumstances ofa particular MAP case, with acomplex case
possibly exceeding this resolution time."

With the advent of the OECD’s Base Erosion and Profit
Shifting (BEPS) Action Plan (the “BEPS Action Plan”)"* in
2013, 15 Actions were devised to address weaknesses in
the international tax rules:

to tackle tax avoidance, improve the coherence of interna-
tional tax rules, ensure a more transparent tax environment
and address the tax challenges arising from the digitalisation
of the economy."”

One of these 15 measures was Action 14, entitled “Making
Dispute Resolution Mechanisms More Effective”, with
one of the key issues being improving MAP resolution
timelines. In this regard, the OECD currently acknowl-
edges that despite the widespread existence of the MAP
provision in tax treaties, “further effort is needed to ensure
that access to MAP is available and that MAP cases are
resolved within a reasonable timeframe and implemented

quickly”®

Through the adoption of the Final Report on Action
14, published in 2015, countries agreed to change their
approach to treaty dispute resolution through the adop-
tion of a minimum standard the implementation of which
would be monitored according to a peer-based mecha-
nism. Countries agreed to be assessed in a two-stage
process: at Stage 1 a country would be reviewed to eval-
uate whether it had complied with all the elements of the
Action 14 Minimum Standard, and to identify any defi-
ciencies, and Stage 2 would monitor and review measures
taken to address the deficiencies identified at Stage 1 of
the peer review.

The minimum standard would, inter alia, ensure “that
treaty obligations related to the mutual agreement pro-
cedure are fully implemented in good faith and that
MAP cases are resolved in a timely manner”."” Resolving
these cases within a given timeframe would mean that a
measure of tax certainty would be provided to both tax-
payers and tax administrations.

15.  1d. See also Annex 1.

16.  OECD, Action Plan on Base Erosion and Profit Shifting (OECD
2013), Primary Sources IBFD, also available at http://dx.doi.
org/10.1787/9789264202719-en. (accessed 3 Apr. 2023).

17.  OECD, International collaboration to end tax avoidance (OECD 2021)
(web page) www.oecd.org/tax/beps/ (accessed 3 Apr. 2023).

18.  OECD, Action 14 Mutual Agreement Procedure (web page), available at
www.oecd.org/tax/beps/beps-actions/action14/ (accessed 2 Mar. 2023)
[hereinafter Action 14 Mutual Agreement Procedure].

19.  OECD, Action 14 Final Report 2015 - Making Dispute Resolu-
tion Mechanisms More Effective Executive Summary, p. 9. (OECD
2015), Primary Sources IBFD, also available at http://dx.doi.
org/10.1787/9789264241633-en (3 Apr. 2023) [hereinafter Action 14
Final Report (2015)].
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Element 1.3 of the Action 14 Minimum Standard states
that not only should countries commit to a timely res-
olution of MAP cases, but, echoing the MEMAP, they
should seek to resolve cases within an average timeframe
of 24 months. Furthermore, a country’s progress towards
meeting this timeframe would be subject to periodic
review on the basis of statistics supplied in accordance
with an agreed reporting framework to be developed in
coordination with the OECD’s Forum on Tax Admin-
istration’s (FTA’s) MAP Forum (the “OECD FTA MAP
Forum?”).?°

Asthe CFA is the key global body for setting international
tax standards, its membership was opened up to interested
countries and jurisdictions in 2016 to establish the Inclu-
sive Framework on BEPS, currently totalling 142 coun-
tries.”! A prerequisite to joining the Inclusive Framework
was a commitment to the comprehensive BEPS Package
of 15 Actions, and to pay an annual BEPS Member fee.*
These interested countries and jurisdictions have subse-
quently worked with OECD member countries and G20
members to review and monitor the minimum standards
for the entire BEPS package, including those under Action
14.

In October 2016, the OECD published the peer review
documents for Action 14, including a MAP Statistics
Reporting Framework.” This framework describes how
pre-2016 MAP cases and post-2015 MAP cases are to be
reported, the latter being MAP cases received by a com-
petent authority from a taxpayer on or after 1 January
2016.* The definitions of terms and the rules for counting
MAP cases in both of these categories is also provided by
the agreed framework, thereby facilitating a harmonized
approach to MAP reporting:

The MAP Statistics Reporting Framework reflects a collabo-
rative approach for the resolution of MAP cases through the
adoption of common timeline for both competent authorities
to resolve MAP cases. With effect from reporting period 2016,
Members will report MAP statistics based on common defini-
tions of terms, common rules on counting of MAP cases; and
common reporting of MAP outcomes based on different cate-
gories of outcomes.?

Thisarticle examines the trajectory of MAP statistics since
the inauguration of the OECD MAP Statistics Reporting
Framework, focusing on the efficient resolution of MAP
disputes (see section 2.). Drawing on the new MAP awards
data, it considers the jurisdictions that have conclusively
experienced success in managing tax treaty controversies
in a timely way (see section 3.). In section 3., the article
also analyses the factors that many or all of these juris-

20. Id. at Element 1.3 and Element 1.5.

21. See OECD, Members of the OECD/G20 Inclusive Framework on BEPS
Updated, December 2022, available at www.oecd.org/tax/beps/inclu
sive-framework-on-beps-composition.pdf (accessed 3 Apr. 2023).

22. OECD, Background Brief Inclusive Framework on BEPS Executive
Summary, p.5(OECD 2017),available at www.oecd.org/tax/beps/back
ground-brief-inclusive-framework-on-beps.pdf (3 Apr. 2023).

23. OECD, BEPS Action 14 on More Effective Dispute Resolution Mecha-
nisms — Peer Review Documents, OECD/G20 Base Erosion and Profit
Shifting Project (OECD 2016).

24.  1d., MAP Statistics Reporting Framework ITI: MAP Statistics Reporting
and Publication, at para. 15.

25.  1d. II. MAP Process, at para. 8.
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dictions share in relation to their MAP programmes and
draw conclusions on the impact of these factors on MAP
resolution times. The article’s conclusions are then set out
(see section 4.).

2. The Trajectory of MAP Statistics since 2016

2.1. The introduction of the annual OECD Tax
Certainty Day

The OECD first began compiling annual statistics on
MAP caseloads of all the OECD member countries and
of partner economies that agreed to provide such statis-
tics in 2006.% These statistics were considerably expanded
after 2016, when the members of the newly formed Inclu-
sive Framework began reporting their MAP statistics
under the agreed MAP Statistics Reporting Framework.
The MAP statistics for 2016, released in November 2017,
covered the 65 jurisdictions of the new Inclusive Frame-
work,” and the MAP statistics for 2017, released in
October 2018, covered the 87 jurisdictions of the rapidly
expanding Inclusive Framework.**

In recognition of the benefits of maintaining and enhanc-
ing tax certainty as a key “for promoting the investment,
jobs and growth for the future”,” the OECD FTA orga-
nized the first OECD Tax Certainty Day on 16 September
2019in Paris. This event would bring together 53 advanced
and emerging national tax administrations, providing
an opportunity for tax policy makers, tax administra-
tions, business representatives and other stakeholders “to
take stock of the tax certainty agenda and move towards
further improvements in both dispute prevention and
dispute resolution”*

At this event, the MAP statistics for 2018 were released,
covering the now 89-member Inclusive Framework juris-
dictions. The report examined the total MAP caseload
for these combined jurisdictions, including the start
inventory on 1 January 2018, the number of MAP cases
started and closed during the year and the end inventory
on 31 December 2018. Cases were divided into “trans-
fer pricing” cases, which took on average 33 months
to resolve, and “other” cases, which took on average 14
months to resolve. It was decided that the agreed report-
ing framework would make a distinction between “trans-
fer pricing™" cases (attribution and/or allocation cases),
where the taxpayer’s MAP request relates to either the

26.  OECD, Mutual Agreement Procedure Statistics 2006-2014 (OECD),
available at www.oecd.org/ctp/dispute/map-statistics-2006-2014.htm
(accessed 3 Apr. 2023).

27. OECD, Mutual Agreement Procedure Statistics for 2016 (web page)
(OECD 2017), available at www.oecd.org/tax/dispute/mutual-agree
ment-procedure-statistics-2016.htm (accessed 3 Apr. 2023).

28.  OECD, Mutual Agreement Procedure Statistics for 2017 (web page)
(OECD), available at www.oecd.org/tax/dispute/mutual-agreement-
procedure-statistics-2017.htm (accessed 3 Apr. 2023).

29.  OECD Tax Certainty Day - 16 September 2019 (web page) (OECD
2019), available at www.oecd.org/tax/oecd-tax-certainty-day-16-sep
tember-2019.htm (accessed 3 Apr. 2023).

30.  Id.

31 “Atransfer priceis the price charged by a company for goods, services or
intangible property to a subsidiary or other related company. Abusive
transfer pricing occurs when income and expenses are improperly allo-
cated for the purpose of reducing taxable income.” See OECD, Glossary
of Tax Terms, supran. 2.
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attribution of profits to a permanent establishment (PE)*
referred to in article 7 of the OECD Model or the determi-
nation of profits between associated enterprises, referred
to in article 9, and “other” cases, i.e. any MAP case that is
not an attribution and/or allocation case.

MAP Statistics on caseload and inventory had now
become available for each jurisdiction covered, including
the average time each jurisdiction took to close a MAP
case. For the first time, a jurisdiction’s MAP performance
could be compared with another jurisdiction by means of
an interactive comparative tool.”®

The second OECD Tax Certainty Day was held on
18 November 2020, against the backdrop of the economic
effects of the COVID-19 pandemic, with the 2019 MAP
statistics covering 105 jurisdictions, as more countries
elected to join the Inclusive Framework.** Once again
the number of MAP cases was increasing, with about
seven MAP cases being started every day in 2019, with
the number nearly doubling since 2016. MAP invento-
ries were also increasing in a majority of jurisdictions,
despite more cases being closed by competent authori-
ties. With regard to the target timeframe to resolve dis-
putes, “other” cases met the target by taking on average
22 months to conclude, but transfer pricing cases took 31
months on average to resolve, and, therefore, failed to meet
the 24-month goal

2.2. The introduction of the annual OECD MAP
awards

The second OECD Tax Certainty Day introduced a new
innovation. The MAP Awards were presented in recogni-
tion of the achievements of particular revenue authorities.
Seven awards were bestowed in relation to four categories
of achievements, with Category 1 awards relating to the
average time to close MAP cases.” These awards effec-

32.  PEisaterm “usedin double taxation agreement (although it may also be
used in national tax legislation) to refer to a situation where a non-res-
ident entrepreneur is taxable in a country; that is, an enterprise in one
country will not be liable to the income tax of the other country unless
it has a “permanent establishment” thorough which it conducts busi-
ness in that other country. Even if it has a PE, the income to be taxed
will only be to the extent that it is “attributable” to the PE.” See OECD,
Glossary of Tax Terms, supran. 2.

33, OECD Mutual Agreement Procedure Statistics for 2018 (web page) (OECD
2019), available at www.oecd.org/tax/dispute/mutual-agreement-pro
cedure-statistics-2018.htm (accessed 3 Apr. 2023).

34.  OECD releases 2019 MAP statistics and calls for stakeholder input on
the BEPS Action 14 review on Tax Certainty Day, 18 November 2020
(web page),available at www.oecd.org/tax/oecd-releases-2019-map-sta
tistics-and-calls-for-stakeholder-input-on-the-beps-action-14-review-
on-tax-certainty-day.htm (accessed 3 Apr. 2023).

35 Id

36.  OECD, Mutual Agreement Procedure 2019 Awards (OECD), avail-
able at www.oecd.org/tax/dispute/mutual-agreement-procedure-
2019-awards.htm (accessed 21 Nov. 2022). The four categories were as
follows: Category 1 — Average time to close MAP cases, encompassing
Award 1 for transfer pricing cases, and Award 2 for other cases; Cat-
egory 2 — Age of Inventory, Award 3; Category 3 — Caseload Manage-
ment, Award 4 for Large Inventory (Jurisdictions with more than 100
cases left in 2019 end inventory ), and Award 5 for Medium Inventory
(Jurisdictions with more than 20 cases but fewer than 100 cases left in
2019 end inventory); and Category 4 - Cooperation, Award 6: Pairs of
jurisdictions with more than 20 transfer pricing cases to resolvein 2019
(start inventory + cases started), and Award 7: Pairs of jurisdictions

216 ‘ BULLETIN FORINTERNATIONAL TAXATION MAY 2023

tively notified the world of the importance of resolving
treaty disputes swiftly.

There were two awards in this category. Award 1 was for
transfer prices cases, with the methodology being the
shortest average time to close MAP cases, in months, for
transfer pricing cases received before or after 1 January
2016 (or 1 January of the year of joining the Inclusive
Framework). Cases received before 1 January 2016, or
1 January of the year of joining, were counted according
to each jurisdiction’s own methodology, while new cases
used an agreed methodology using a common start date.

Jurisdictions closing more than 50 transfer pricing cases
in 2019 were eligible for the Award 1 prize, with Japan and
the United Kingdom emerging as joint winners, taking
approximately 21 months to resolve cases. A similar
methodology was employed for Category 1 Award 2,
which related to “other” cases: the shortest average time
to close MAP cases, in months, was scrutinized. In rela-
tion to “other” cases, jurisdictions that closed more than
20 “other” cases in 2019 were eligible for the Award 2 prize,
and the winner was the United Kingdom, taking approx-
imately six months on average to reach a resolution. In
2020, the United Kingdom emerged as a leadership nation
in relation to the timely resolution of MAP disputes,
resolving both transfer pricing and “other” cases swiftly.

The introduction of these inaugural MAP awards high-
lighted which countries were achieving the best MAP out-
comes. Italso provided an incentive for competent author-
ities to strive to meet the average target timeframe.

The third Tax Certainty Day was held on 22 November
2021, with the 2020 MAP statistics now covering 118 juris-
dictions, as the membership of the Inclusive Framework
continued to grow.” Access to the MAP had been avail-
able throughout the pandemic, with competent authori-
ties facilitating this process by allowing taxpayers to file
MAP requests digitally where previously this had not been
possible.

Once again, the number of transfer pricing cases contin-
ued to rise, while the number of “other” cases decreased
slightly when compared to the 2019 statistics. A slight
decrease in the number of cases closed was attributed to
the COVID-19 pandemic, although it was noted that:

Competentauthorities were still able to close a significant num-
ber of cases in 2020, because they adapted to the changing land-
scape and replaced physical meetings with other forms of com-
munication, including digital meetings, and prioritised simpler
cases.*

Around 75% of MAP cases concluded in 2020 fully
resolved the issue for both transfer pricing and other cases,
which meant that 25% were not fully resolved.

with more than 20 other MAP cases to resolve in 2019 (start inventory
+ cases started).

37.  OECD, New mutual agreement procedure statistics on the resolution
of international tax disputes released on OECD Tax Certainty Day,
22 November 2021 (web page), available at www.oecd.org/tax/beps/
new-mutual-agreement-procedure-statistics-on-the-resolution-of-
international-tax-disputes-released-on-oecd-tax-certainty-day.htm
(accessed 3 Apr. 2023).

38, Id.
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In relation to the critical issue of resolving MAP disputes
within a 24-month timeframe, transfer pricing cases took
longer overall to resolve in 2020, now taking approxi-
mately 35 months, while “other” cases were being more
speedily resolved, taking on average 18 months. Certain
delays in resolving disputes were attributed to the effects
of the COVID-19 crisis, especially for more complex MAP
cases, with the quality of communication with certain
treaty partners being adversely affected.

The 2020 MAP Awards were now expanded to include
eight awards in relation to five categories of achievement.
The new category contained an award for most improved
jurisdiction, looking at the jurisdiction with the great-
est increases in number of cases closed with unilateral
relief or full agreement, with an increase for both trans-
fer pricing and other cases.”

Switzerland was the 2020 winner of Category 1, Award
1 for closing its transfer pricing cases in approximately
20 months. Award 2 for closing “other” cases swiftly went
to Australia, closing cases in approximately six months.

The fourth and latest Tax Certainty Day was held on
22 November 2022, with the 2021 MAP statistics covering
127 jurisdictions, as yet more countries joined the Inclu-
sive Framework.* It was noted that significantly more
transfer pricing and “other” cases were closed in 2021,
which was attributed to:

the greater use of virtual meetings, the prioritisation of simpler
cases and greater collaboration to solve common issues collec-
tively that could be applied across multiple MAP cases.*!

There are clearly benefits to greater collaboration for
streamlining MAP cases and to uniformly resolving
commonly occurring issues. The MEMAP had empha-
sized the need for competent authorities to take a consis-
tent, unified approach to MAP cases. It had also warned
against taking a position on issues that is influenced by
revenue-seeking for a jurisdiction:

As part of a principled approach to MAP cases, competent
authorities should be consistent and reciprocal in the positions
they take and not change position on an issue from case to case,
depending on which side of the issue produces the most revenue.
Although a principled approach is paramount, where an agree-
ment is not otherwise achievable, both competent authorities
should look for appropriate opportunities for compromise in
order to eliminate double taxation.*

Increasing the frequency of virtual meetings would also
be beneficial if they assist in facilitating collaboration.
However, the prioritization of simpler cases may reflectan
inclination to focus on issues that can be quickly resolved,

39.  OECD, 2020 Mutual Agreement Procedure Awards (web page) (OECD),
available at https://www.oecd.org/tax/dispute/mutual-agreement-pro
cedure-awards-2020.htm (accessed 3 Apr. 2023).

40.  OECD releases new mutual agreement procedure statistics and country
awards on the resolution of international tax disputes, 22 November 2022
(web page),availableat www.oecd.org/tax/dispute/oecd-releases-new-mu
tual-agreement-procedure-statistics-and-country-awards-on-the-reso
lution-of-international-tax-disputes.htm (accessed 3 Apr. 2023) [herein-
after OECD releases new mutual agreement proceduresstatisticsand country
awards on the resolution of international tax disputes, 22 November 2022].

41, 1d.

42, OECD, MEMAP, supran. 14, at para. 1.3.1. Best Practice No. 3: Princi-
pled approach to resolution of cases.
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and to shelve more complex cases to achieve the 24-month
target. This may not necessarily be the optimal pathway
to improving the MAP function overall, as knowing that
less straightforward cases would be relegated behind
simpler cases may dissuade taxpayers with complex issues
from utilizing the MAP. Overall resolution timeframes
would be extended under this approach, and taxpayers
with complex issues could face ongoing uncertainty. The
comment has also been made to the effect that: “Action
14's 24-month timeframe is a laudable goal, but it can also
incentivise prioritising newer cases and letting older ones
linger”.**

The prioritization of newer or simpler cases may be con-
trasted with the concept of usinga “triage” process in rela-
tion to tax disputes. Triage is a medical term, defined as:

asystem whereby patients are evaluated and categorized accord-
ing to the seriousness of their injuries or illnesses with a view to
prioritizing treatment and other resources.**

In relation to tax disputes, “triage” has been interpreted
as referring to a system where matters can be escalated to
staff “sufficiently senior or with the appropriate technical
skills to resolve the dispute quickly and effectively”.* In
this respect, it should be noted that applying such a system
to disputes would not necessarily mean concentrating on
larger taxpayers, as being caught up in a tax dispute may be
quickly fatal in the case of a new or expanding business.*
It is submitted that applying the principle of triage would
be a fairer and more effective methodology for resolving
all treaty disputes in the longer term, and would increase
confidence in treaty dispute mechanisms.

The MEMAP also endorsed dealing swiftly with prob-
lematic MAP cases:

The early identification of problematic cases is crucial to con-
cluding these cases in a reasonable period of time. Once identi-
fied, a specific case plan that addresses the critical issues can be
developed and monitored. Allocating sufficient resources and
experienced personnel to the most contentious cases may also
improve the results in these cases.”’

In this regard, it should be noted that not all taxpayers
that have experienced taxation that is not in accordance
with the provisions of a tax treaty seek to resolve this issue
under the MAP. In 2019, a Transfer Pricing and Inter-
national Tax survey recording over 700 responses from
senior tax and transfer pricing executives representing
the Americas, Asia-Pacificand Europe revealed that these
executives had little confidence in the MAP, with only
15% rating:

43. M. Martin & T. Bettge, Tax certainty: The march goes on, Intl. Tax
Rev. (16 Dec. 2021), available at www.internationaltaxreview.com/arti
cle/2a6aaals2uhuklcp4lq80/tax-certainty-the-march-goes-on (accessed
3 Apr.2023).

44.  Seethe Oxford Reference definition of “triage”, available at www.oxford
reference.com/view/10.1093/o0i/authority.20110803105644153#:~:text=
n.,prioritizing%20treatment%20and%20other%20resources (accessed
3 Apr. 2023).

45.  AU: The Parliament of the Commonwealth of Australia, Tax disputes,
House of Representatives Standing Committee on Tax and Revenue,
March 2015, Canberra, Recommendation 14.

46.  1d. at ch. 6. The governance framework, para. 6.105.

47.  OECD, MEMAP, supran. 14, at para. 3.5.1.
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their confidence in the effectiveness of the process as either high
(14%) or very high (1%) — with even lower scores for efficiency
(including required resources and time to completion).*

The lack of faith in this treaty dispute resolution tool was
such that 20% of respondents stated that although they
were experiencing double taxation, they had decided not
to pursue a MAP action. Significantly, the main reason
provided for not pursuing this relief was that they expected
the process to be too lengthy.”” Ensuring the timely res-
olution of MAP disputes is clearly necessary in raising
the efficiency and effectiveness profile of treaty dispute
resolution.

Atthe 2022 OECD Tax Certainty Day, jurisdictions noted
that an increase in the number of MAP staff with greater
experience was being reflected in the ability to resolve
more cases.” Increasing not only the number of MAP per-
sonnel, but also retaining staff with an in-depth under-
standing of treaty dispute issues is undoubtedly a strate-
gic development in the more efficient resolution of MAP
cases.

The MEMAP had emphasized previously that the avail-
ability of sufficient skilled personnel would have a funda-
mental impact on the ability of a jurisdiction to operate
an effective MAP program:

A competentauthority sufficiently staffed atan appropriatelevel
to address typical or anticipated workload will greatly enhance
the efficient resolution of issues and cases. In addition to the
appropriate number of staff, the appropriate skill set to address
the issues at hand (for example, transfer pricing or treaty inter-
pretation issues) would improve not only the qualitative output
but also the efficacy of a MAP program.”

Accordingly, an increase in MAP resources is certainly a
welcome development.

Fewer transfer pricing cases were opened in 2021, although
there were an increasing number of “other” cases, and
around 75% of all MAPs concluded fully resolved the issue.
However, MAP cases still took along time to resolve, with
transfer pricing cases taking approximately 32 months
while “other” cases took 21 months.*

The end 0f 2021 saw an increase in MAP engagement with
treaty partners. Specifically, the hybrid approach of the
resumption of face-to-face meetings interspersed with
virtual meetings, allowing jurisdictions to expedite MAP
resolutions swiftly.

The Category 1 MAP award for the efforts by a compe-
tent authority to close transfer pricing cases in the short-
est time went to Spain, closing cases on average within a

48.  EY, How profound change, transparency and controversy are reshaping
a critical business function 2019 Transfer Pricing and International Tax
Survey, p. 24.

49. 1d.

50.  OECD releases new mutual agreement procedure statistics and country
awards on the resolution of international tax disputes, 22 November
2022, supran. 40.

51.  OECD, MEMAP, supran. 14, at para. 5.2.

52.  OECD releases new mutual agreement procedure statistics and country
awards on the resolution of international tax disputes, 22 November
2022, supran. 40.
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highly efficient 19.6-month timeframe in over 50 cases,
the best result achieved in this category so far:*’

This award recognizes that Spain is the country in the world
thathas spent the least average time resolving its transfer pricing
disputes. This, in relation to all the cases that our country con-
cluded in 2021, which reached the record number of 142. And
taking into account, in addition, that the result of the majority
of those cases was positive; that s, they concluded with the elim-
ination of double taxation.>

The Category 2 MAP award winner was Ireland, closing
more than 20 “other” cases within a five-month time-
frame.” It is of significance that these were the swiftest
MAP case resolution times since the MAP awards were
inaugurated in 2020. This evidences the fact that com-
petent authorities are taking the requirement to resolve
MAP cases timeously very seriously, and are taking addi-
tional steps to ensure swifter dispute resolution.

3. The Countries Involved in the MAP Awards:
The Secrets of Their Success

3.1. Introductory remarks

Although strenuous efforts have been made to facilitate
swifter MAP processing times, it still takes along time for
MAP cases to reach a resolution. The latest statistics for
2021 reveal that on average, transfer pricing cases took an
average of 32.5 months to resolve, while “other” cases took
on average 20.7 months.*®

The MAP Awards for the timely resolution of MAP dis-
putes over the last few years reveal that certain countries
are making a concerted effort to resolve these contro-
versies swiftly. How are these award-winning countries,
namely Australia, Ireland, Japan, Spain, Switzerland and
the United Kingdom, achieving this success? In examin-
ingthe MAP processin these countries, certain significant
factors would appear to be having an ongoing beneficial
effect on the timely resolution of MAP cases. Interestingly,
many of these factors were endorsed by the MEMAP over
adecade ago. Where appropriate, the MEMAP is consid-
ered, therefore, in relation to these factors, along with peer
review reports and current commentary from competent
authority personnel in these countries.

3.2. Includingarbitration in the MAP article of tax
treaties

Action 14 of the BEPS Action Plan sought to address
obstacles that prevent countries from resolving treaty dis-

53.  OECD, 2021 Mutual Agreement Procedure Awards (web page) (OECD),
available at www.oecd.org/tax/dispute/mutual-agreement-procedu
re-awards.htm (accessed 19 Dec. 2022) [hereinafter 2021 Mutual Agree-
ment Procedure Awards).

54.  ES: Agencia Tributeria, The Tax Agency’s handling of transfer pricing
amicus curiae procedures 27 February 2023, available at https://sede.
agenciatributaria.gob.es/Sede/en_gb/normativa-criterios-interpretati
vos/analisis/La_gestion_de_la_Agencia_Tributaria_en_los_proced
imientos_amistosos_sobre_precios_de_transferencia.html (accessed
3 Apr. 2023) [hereinafter Tax Agency’s handling of transfer pricing
amicus curiae procedures].

55.  OECD, 2021 Mutual Agreement Procedure Awards, supran. 53.

56.  OECD, 2021 Mutual Agreement Procedure Statistics (web page) (OECD),
available at www.oecd.org/tax/dispute/mutual-agreement-procedure-
statistics.htm (accessed 3 Apr. 2023).
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putes, including the absence of arbitration provisions in
most tax treaties.” All six award-winning countries have
a history of including arbitration clauses in the MAP
article of their tax treaties, and they have further demon-
strated a commitment to improving their dispute resolu-
tion mechanisms as signatories to the arbitration provi-
sionsincluded in the OECD’s “Multilateral Convention to
Implement Tax Treaty Related Measures to Prevent Base
Erosion and Profit Shifting” (the “Multilateral Instru-
ment”, or MLI)*® of BEPS Action 15.* Furthermore, the
MLI has been ratified and has entered into force in these
six jurisdictions.*

Having a mandatory arbitration clause in a tax treaty
allows taxpayers to achieve a resolution of their treaty dis-
putes, as the process is activated where competent author-
ities have endeavoured to resolve the case but fail to agree.
The advantage to taxpayers is that “forcing the compe-
tent authorities to agree through arbitration provides
taxpayers with certainty and will often eliminate double
taxation to the benefit of taxpayers™® Owens (2018) has
commented that “it is clear that arbitration is “prophylac-
tic” in nature i.e. it aims to ensure that cases are resolved
through MAP to avoid having to move into arbitration”.*
Hay (2009), a former competent authority of the United
Kingdom, once famously referred to this process as “the
nuclear deterrent”, while other competent authorities have
described it as the “alternative dispute resolution of last
resort”* The consensus view appears to be that having a
mandatory binding arbitration clause in a tax treaty will
encourage the timely resolution of MAP cases.

Luis Ramon Jones Rodriguez, the Head of the International
Tax Office, and Ascension Maldonado, MAP, AEAT;, have
confirmed thatarbitration provisions in Spanish tax trea-
ties had a salutary effect on MAP timelines. They com-
mented that taking the step to progress a MAP dispute to
arbitration after struggling to reach a mutual agreement
with a treaty party was a carefully considered decision
for the AEAT. They were aware that progressing to arbi-
tration would involve a burden on fiscal resources, and
were aware of the need to use these resources wisely. If the
amount in question was relatively small, it would not make
good economic sense to go to arbitration. Here, it would
be more pragmatic and strategic to reach an agreement
with the treaty partner, even where this might involve a
greater concession than originally anticipated.

57. OECD, Action 14 Final Report (2015), supra n. 19, Introduction, atp. 11.

58.  OECD, Multilateral Convention to Implement Tax Treaty Related Mea-
sures to Prevent Base Erosion and Profit Shifting (7 June 2017), Treaties
& Models IBFD [hereinafter Multilateral Instrument, or MLI].

59.  OECD, Signatories and Parties to the Multilateral Convention to Imple-
ment Tax Treaty Related Measures to Prevent Base Erosion and Profit
Shifting Status, Status as of 16 December 2022 (OECD), available at www.
oecd.org/tax/treaties/beps-mli-signatories-and-parties.pdf (accessed
3 Apr. 2023).

60. Id.

61.  BJ.Arnold, TheScope of Arbitration under Tax Treaties, in International
Arbitration in Tax Matters (M. Lang et al. eds., IBFD 2016) para. 5.2.2.,
Books IBFD.

62.  Owens, supran. 1,atp.611.

63.  Tax Analysts Roundtable on Alternative Dispute Resolution Process
National Press Club Washington, D.C. Friday, June 19, 2009, 24, Doc
2009-14496.
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Dominic Vines, Delegated Competent Authority Team
Leader at His Majesty’s Revenue & Customs (HMRC)
and Ahmed Dar, International Tax Specialist at HMRC
concurred that the existence of an arbitration clause in
tax treaties constituted a lever to persuade competent
authorities to conclude a MAP dispute timeously. They
commented that HMRC took the Article 25 obligations
to resolve MAP cases of “taxation not in accordance with
the provisions of this Convention” very seriously, espe-
cially the good faith requirement to endeavour to resolve
the case in a fair and objective manner, which implied a
certain flexibility of approach, rather than a rigid stance.
Vines and Dar agreed that utilizing the MAP arbitration
procedure was resource-intensive, and that the possibility
of unilateral reliefas part of the first stage of MAP should
always be examined first. They expressed the view that
it was helpful to have treaty arbitration tied to an inter-
national standard, as international commitments to time
constraints are important.

From the Swiss perspective, Christoph Studer, Deputy
Head of Section, Member of the Swiss Competent Author-
ity Team, stated that the mere fact that both competent
authority teams in a MAP dispute were aware of the possi-
bility that a case could proceed to arbitration was of assis-
tance in speedily resolving such cases.

3.3. Providing excellent MAP guidance for taxpayers

Providing excellent MAP guidance clearly facilitates
the swifter processing of MAP cases, as taxpayers can
access all the information they require timeously on a
user-friendly basis. Such guidance needs to be regularly
updated to ensure currency. The MEMAP advocated the
transparency and simplicity of procedures for accessing
and using the MAP, and recommended as a best prac-
tice that:

Competent authorities should, where appropriate, formulate
and publicise domestic rules, guidelines and procedures con-
cerning use of the MAP, and OECD Member countries should
ensure that their country profiles on the OECD website includ-
ing references to this information are kept up to date.**

It further recommended that formalities should be kept
to a minimum.® Ault (2013) has also stated unequivo-
cally that “[f]or the MAP to function most effectively, it
should be as transparent and accessible to the taxpayer
as possible™.%

Special mention should be made of the clear and com-
prehensive MAP guidance provided by the AEAT. Spain
has been assiduous in issuing rules, guidelines and pro-
cedures on the MAP process, with explanations on how

64.  OECD, MEMAP, supran. 14, at Best Practice No. 4, Transparency and
simplicity of procedures for accessing and using the MAP, para. 14.

66.  H.Ault, Dispute Resolution: the Mutual Agreement Procedure, Papers on
Selected Topics in Administration of Tax Treaties for Developing Coun-
tries Paper No. 8-A, May 2013, para. 3.1 and UN, Developing guidelines
and procedures for taxpayer access toa MAP para. 92 [hereinafter UN
Guide].
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it conducts that process in practice in Real Decreto (Royal
Decree) 1974/2008 of 3 November 2008.¢

The 62-page non-official English version of the Guide
to Mutual Agreement Procedures was last updated on
30 January 2023. This Guide makes it clear that it “is
notintended to replace the applicable legislation, but only
to facilitate its understanding™.® The Guide is writtenin a
user-friendly style, setting out information with the aim of
assisting taxpayers, rather than simply conveying techni-
cal detail, and formalities are kept to a minimum, in line
with the MEMAP and Ault recommendations.

It clearly sets out the following three types of MAP,
depending on the applicable legislation, being those con-
ducted under: (i) the applicable tax treaty; (ii) the EU Arbi-
tration Convention (90/436);° and (iii) the Council Direc-
tive (EU) 2017/1852 of 10 October 2017).”"7? The Guide
explains that in relation to transfer pricing and PE issues,
competence solely and exclusively belongs to the Spanish
Tax Agency/AEAT, while in all other cases, the Direccion
General de Tributos (General Directorate for Taxation, or
DGT), should be contacted.”

A unique feature of the Spanish MAP guidance is that
clear examples of different types of MAP cases are pro-
vided, along with a wealth of useful information, includ-
ing the possibility of multilateral MAPs. Such informa-
tion is particularly relevant to providing improved tax
certainty to taxpayers, as emphasized by the OECD FTA
MAP Forum in their 2019 Santiago Communique,”* and
demonstrated by the release of the OECD’s Manual on the
Handling of Multilateral Mutual Agreement Procedures
and Advance Pricing Arrangements in February 2023.7

Japan’s 31-page English version of the MAP guidance
has also been updated recently in June 2022.7¢ The func-

67.  ES:Real Decreto (Royal Decree) 1974/2008 of 3 November 2008. See also
OECD, Making Dispute Resolution More Effective = MAP Peer Review
Report, Spain (Stage 2): Inclusive Framework on BEPS: Action 14, OECD/
G20 Base Erosion and Profit Shifting Project para. 128 (OECD 2020),
available at https://doi.org/10.1787/84792bc-en (accessed 3 Apr. 2023)
[hereinafter MAP Peer Review Report, Spain (Stage 2)].

68.  ES: Agencia Tributaria, Guide to Mutual Agreement Procedures, (web
page), available at https://sede.agenciatributaria.gob.es/Sede/en_gb/
ayuda/manuales-videos-folletos/manuales-practicos/guia-procedimien
tos-amistosos.html (accessed 3 Apr. 2023) [hereinafter Guide to Mutual
Agreement Procedures).

. Id,atp. L

70.  Convention 90/436/EEC of 23 July 1990 on the Elimination of Double
Taxation in Connection with the Adjustment of Profits of Associated
Enterprises, O] C 160 (2005), Primary Sources IBFD [hereinafter EU
Arbitration Convention (90/436)].

71.  Council Directive (EU) 2017/1852 of 10 October 2017 on tax dispute
resolution mechanismsin the European Union, Primary Sources IBFD.

72.  Agencia Tributaria, Guide to Mutual Agreement Procedures, supra n.
68, at pp. 4-5.

73.  Id.atpp.8-9.

74.  OECD, 2019 FTA Santiago Communique (OECD), available at www.
oecd.org/tax/forum-on-tax-administration/events/forum-on-tax-ad
ministration-communique-2019.pdf (accessed 3 Apr. 2023).

75.  OECD, Manual on the Handling of Multilateral Mutual Agreement
Procedures and Advance Pricing Arrangements, OECD Forum on Tax
Administration (OECD 2023), available at https://doi.org/10.1787/
f0cad7f3-en (accessed 3 Apr. 2023).

76.  JP: Office of the Mutual Agreement Procedure National Tax Agency,
Guidance for Taxpayers on the Mutual Agreement Procedure (Q&A),
June 2022, available at www.nta.go.jp/english/03.pdf (accessed 3 Apr.
2023).
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tion of this guidance is to complement the Commission-
er’s Directive on the Mutual Agreement Procedure,”” and
specifically refers to the recommendations of the BEPS
Final Report on Action 14 to provide clear MAP guidance
to taxpayers. The guidance is written in a “Question and
Answer” format. The emphasis is on assisting taxpayers:

Basically the Q&A contains the same information asisincluded
in the MAP guidance, but is written in easy-to-read language
and in addition also contains information on the steps to be
taken by taxpayers once a MAP agreement is reached between
Japan’s competent authority and the other competent author-
ity concerned.”

The United Kingdom’s MAP guidance isalso detailed and
comprehensive. There is a Statement of Practice of 2018
relating to the MAP,”” including MAP arbitration, and
alsoan International Manual on Transfer Pricing, updated
on 13 February 2023, which contains further informa-
tion on the MAP,* including Multilateral Applications
and Multi-Year Applications. Ireland has issued 21 pages
of MAP guidance, which was last updated in December
2021.% Switzerland’s factsheet on the MAP was updated in
January 2023, but is comparatively short at five pages.® It
is available in German, French, Italian and English. Aus-
tralia’s MAP guidance is available on the Australian Tax-
ation Office (ATO) website.* Comprehensive guidance

77. JP: Commissioner’s Directive on the Mutual Agreement Procedure
(Administrative Guidelines), Document ID: Office of Mutual Agree-
ment Procedures 1-11 International Operations Division 1-3 Tax-
ation Management Division 9-5 Individual Taxation Division 8-5
Property Taxation Division 7-23 Corporation Taxation Division 9-4
Revenue Management and Processing Division 3-4 Collection Divi-
sion 5-5 Large Enterprise Examination Division 12-32 Date: 25 June
2001 (The latest amendment: 4 February 2022) To: Regional Commis-
sioners, Regional Taxation Bureaus Regional Commissioner, Okinawa
Regional Taxation Office From: Commissioner, National Tax Agency,
available at www.nta.go.jp/english/00.pdfwww.nta.go.jp/english/03.
pdf (accessed 3 Apr. 2023). This document is a translation of the orig-
inal Japanese-language Directive. The Japanese original is the official
text.

78.  OECD, Making Dispute Resolution More Effective - MAP Peer Review
Report, Japan (Stage 2): Inclusive Framework on BEPS: Action 14, OECD/
G20 Base Erosion and Profit Shifting Project para. 131 (OECD 2021),
available at https://doi.org/10.1787/e3d454fd-en (accessed 3 Apr. 2023)
[hereinafter MAP Peer Review Report, Japan (Stage 2)].

79. UK: HMRC, Policy paper, Statement of Practice 1 (2018), Published
20 February 2018, Mutual Agreement Procedure (MAP), available at
www.gov.uk/government/publications/statement-of-practice-1-2018/
statement-of-practice-1-2018 (accessed 3 Apr. 2023).

80. UK:HMRC Internal Manual, International Manual, Published 9 April
2016, Updated: 29 March 2023, available at www.gov.uk/hmrc-inter
nal-manuals/international-manual/intm423010 (accessed 3 Apr. 2023)
[hereinafter HMRC International Manual].

81.  IE: Guidelines for requesting Mutual Agreement Procedure ("MAP”)
assistance in Ireland, Part 35-02-08 Document updated December
2021, available at www.revenue.ie/en/tax-professionals/tdm/income-
tax-capital-gains-tax-corporation-tax/part-35/35-02-08.pdf (accessed
3 Apr. 2023) [hereinafter Guidelines for requesting Mutual Agreement
Procedure (‘M AP”) assistance in Ireland].

82.  CH: Federal Department of Finance FDF State Secretariat for Inter-
national Finance SIF Tax Division State Secretariat for International
Finance SIF Bundesgasse 3, CH-3003 Bern www.sif.admin.ch 41-12.1\
COO Mutual agreement procedure, January 2023, available at www.sif.
admin.ch/sif/en/home/bilateral-relations/tax-agreements/double-tax
ation-agreements/mutual-agreement-procedure.html (accessed 3 Apr.
2023).

83.  AU: ATO Mutual agreement procedure (web page), available at www.
ato.gov.au/Business/International-tax-for-business/In-detail/Mutual-
agreement-procedure/ (accessed 3 Apr.2023) [hereinafter ATO Mutual
agreement procedure].
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is provided, including MAP requests involving multiple
jurisdictions.

3.4. Swifter case processing through taxpayer
participation in the MAP process

While MAP discussions are traditionally viewed as a
government-to-government process in which there is
generally no direct taxpayer involvement, the MEMAP
acknowledged that taxpayer participation and effort will
have “a considerable effect on the time it takes to complete
acase MEMAP”.* Without proper information and doc-
umentation provided by the taxpayer, competent authori-
ties may be unable to resolve MAP disputes expeditiously.
Consequently:

Itis generally desirable for taxpayers to be given every reasonable
opportunity to present the relevant facts and arguments to the
competent authorities both in writing and orally.®

The MEMAP recommended that, as a best practice, par-
ticularly in the case of fact-intensive, unusual or complex
MAP disputes, it may be valuable for the taxpayer to
present simultaneously to both competent authorities
involved.*

BEPS Action 14 also provided the option that:

Competent authorities could also agree as to when taxpayers
would be permitted to make presentations to the competent
authorities to clarify - and facilitate a shared understanding
of - the relevant facts and issues.*’

The OECD’s FTA’s Multilateral Strategic Plan on Mutual
Agreement Procedures (the “FTA Multilateral Strategic
Plan”) hasidentified interaction with taxpayersas anarea
of process improvement, stating that it will “discuss ways
to enhance and streamline the taxpayer’s involvement in
case resolution”®® Perrou (2019) has identified the fact that
a taxpayer “does not have any concrete rights as far as the
procedure is concerned, other than the right to initiate
it”, being a gap in the protection of the taxpayer rights in
the treaty dispute resolution mechanism directly relating
to the right to a fair trial. That author has called for an
enhancement of the level of taxpayer participation.*’

Taxpayers in the United Kingdom have reported that the
competent authority encouraged them to participate in the

84.  OECD, MEMAP, supra n. 14, at para. 3.3.1. Providing information to
the competent authorities.

85. Id.atpara.3.3.2. Contributing to the MAP discussions.

86.  Id.,atBestPractice No. 13: Taxpayer presentations to competent author-
ities.

87. OECD, Public Discussion Draft BEPS Action 14: Make Dispute Resolu-
tion Mechanisms More Effective, 18 December 2014 - 16 January 2015,
Option 21 - Improve competent authority co-operation, transparency
and working relationships (OECD 2015), Primary Sources IBFD [here-
inafter Public Discussion Draft BEPS Action 14].

88.  OECD, Forum on Tax Administration Multilateral Strategic Plan
on Mutual Agreement Procedures: A Vision for Continuous MAP
Improvement, Relationships and Posture, para. 21 (OECD 2014),
available at www.oecd.org/tax/forum-on-tax-administration/publi
cations-and-products/map-strategic-plan.pdf (accessed 3 Apr. 2023),
adopted at the Ninth Meeting of the Forum on Tax Administration
23-24 October 2014, Dublin, Ireland [hereinafter Forum on Tax Admin-
istration Multilateral Strategic Plan on Mutual Agreement Procedures].

89. K. Perrou, Taxpayer Rights and Taxpayer Participation in Procedures
Under the Dispute Resolution Directive, 47 Intertax 8/9, pp. 715 and 716
(2019).
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process “such as substantiating positions with facts and
tigures as well as providing views on how the case should be
resolved””* A unique feature of the UK competent author-
ity is that taxpayers have commented favourably ina MAP
Per Review Report that they promote “open relationships
with them prior to and during the MAP process”' HMRC
specifically provides in its internal manual on the MAP for
competent authorities to invite taxpayers to present addi-
tional information and clarification to assist in developing
a common understanding of the facts of a particular case
where they consider such participation useful > Vines and
Dar have commented that the United Kingdom was agree-
able to taxpayer presentations to both competent authori-
ties, as this was a resource-efficient way to ensure they both
received the same information.

Similarly, in relation to the taxpayer role in the MAP,
Ireland provides that “where appropriate, taxpayers may
be invited to make a presentation before the Competent
Authorities to ensure a common understanding of the
facts of a particular case”” The Australian MAP guid-
ance goes a step further, in providing that:

If the CAs in both jurisdictions agree, you may present argu-
ments insupportofyour case to both jointly. If they do not agree,
the Australian CA will give you an opportunity to present your
arguments to the Australian CA.%*

3.5. A peer-endorsed pragmatic approach to dispute
resolution by competent authorities

In examining competent authority perspectives on MAP
disputes, the MEMAP commented that practical and
pragmatic solutions to contentious MAP cases were reg-
ularly the result of compromise and concessions made
by the parties involved, with a holistic approach being
routinely used.” A key characteristic demonstrated by
competent authority personnel in award-winning coun-
tries is a pragmatic approach to dispute resolution under
the MAP. Significantly, the adoption of this outlook, i.e.
“solving problems in a practical and sensible way rather
than by having fixed ideas or theories” is a characteris-
tic substantiated by the OECD, and by the peers of these
countries in the MAP process.

In this context, the OECD states that, in relation to the
UK competent authority it “uses a pragmatic approach
to resolve MAP cases in an effective and efficient man-

90.  OECD, Making Dispute Resolution More Effective — MAP Peer Review
Report, United Kingdom (Stage 2): Inclusive Framework on BEPS:
Action 14, OECD/G20 Base Erosion and Profit Shifting Project para.
215 (OECD 2019), available at https://doi.org/10.1787/33¢2bf3d-en
(accessed 3 Apr. 2023) [hereinafter MAP Peer Review Report, United
Kingdom (Stage 2)].

91. Id.

92.  HMRC International Manual, supra n. 80.

93.  Guidelines for requesting Mutual Agreement Procedure ("M AP”) assis-
tance in Ireland, supra n. 81, at para. 2.2.2 Analysis of a MAP request
and taxpayer role.

94.  ATO Mutual Agreement Procedure, supra n. 83.

95.  OECD, MEMAP, supran. 14, at para. 3.6.

96.  Oxford Learners Dictionaries’ definition of the term “pragmatic:
(web page), available at www.oxfordlearnersdictionaries.com/defini
tion/american_english/pragmatic#:~:text=adjective-,adjective,pragma
tic%20approach%20to%20management%20problems (accessed 3 Apr.
2023).
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ner’,”” while it describes the competent authorities of
Switzerland,” Japan® and Ireland' as adopting the same
approach. Australia is described as taking a “cooperative
approach to resolve MAP cases™ ! In peer reviews, a peer
of the United Kingdom specifically mentioned “appreciat-
ingand sharing their pragmatic orientation to resolve such

cases’,'? while a peer of Japan has offered similar praise.'*

Generally, all of Ireland’s peers contributing to its peer
reviews have indicated having “a good relationship with
Ireland’s competent authority with regard to MAP™"*

with almost all these peers reporting on Ireland’s “ease of

contact and good cooperation in resolving disputes”.!*

Anthony Crewe, a Director in Transfer Pricing at Grant
Thornton, Ireland, emphasized that the Irish tax author-
ity was focused on being pragmatic and trying to be rea-
sonable. He stated that Ireland had a rapidly growing
economy, and was reliant on FDI and, therefore, was stra-
tegically aware that business confidence was linked to tax
certainty. It was in Ireland’s best interests to make deci-
sions both quickly and pragmatically.

The view from Spain is that:

it is necessary to always keep in mind the objective of MAPs:
to eliminate double taxation, which means that the competent
authorities have to reconcile the defense of technical arguments
with the necessary pragmatism and flexibility, in order to main-
tain positions that allow agreements to be reached.'*®

3.6. A fullyindependent, well-resourced and well-
trained competent authority division

The MEMAP recommended that competent authorities
remain largely independent from the field staff who were
directly or even indirectly involved in the initial adjust-
ment, in order to enhance the level of objectivity in MAP
disputes. The field staff should not take part in the com-
petent authority discussions, but, with the agreement of
the competent authorities they might be asked to consult

97. OECD, MAP Peer Review Report, United Kingdom (Stage 2), supran. 90,
atp. 11

98.  OECD, Making Dispute Resolution More Effective - MAP Peer Review
Report, Switzerland (Stage 2): Inclusive Framework on BEPS: Action
14, OECD/G20 Base Erosion and Profit Shifting Project, p. 11 (OECD
2019), available athttps://doi.org/10.1787/77ab98a6-en (accessed 3 Apr.
2023) [hereinafter MAP Peer Review Report, Switzerland (Stage 2)].

99.  OECD, MAP Peer Review Report, Japan (Stage 2), supran. 78.
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in relation to case details and answer factual queries."””

Accordingly, the MEMAP recommended as a best prac-
tice that competent authorities maintain a level of auton-
omy froma taxadministration’saudit function to enhance
independence.'®

Ault also recommended the independence of the MAP
and audit assessment functions:

It is important that the MAP function be independent and
objective, with a focus on applying the convention and reliev-
ing international double taxation. This requires a somewhat
different “mind-set” from an auditor whose principal job focus
and relation to the taxpayer tend to be somewhat different. The
criteria for assessing a successful MAP function should be in
terms of the time to resolve cases, and the achievement of prin-
cipled and objective outcomes and not, for example, the amount
of revenue collected.'”

It should be noted that Ault highlighted the timely reso-
lution of MAP cases as a prime indicator of success, along
with principled and objective outcomes.

Moreover, it is no coincidence that the OECD has com-
mented favourably on the independence of countries that
have won awards for closing MAP awards timeously. The
United Kingdom is commended for the fact that its com-
petent authority operates fully independently from the
audit function of the tax authorities,"” as is also the case
in Switzerland,"! Japan,"? Ireland'” and Australia.""*

In Spain, the Director of the Audit Department is offi-
cially assigned the competent authority function and
formally entrusted with competence to enter into MAP
agreements. Audits in Spain are conducted at the level of
the regional and local tax offices, which operate fully inde-
pendently from the Director of the Audit Department.
The Director is not involved in the approval process of
audits nor is the Director directly involved in the adjust-
ment that is subject to the MAP proceedings.'>

In relation to BEPS Action 14, the OECD has empha-
sized that the effectiveness of the MAP might not only be
undermined where the competent authority is not suffi-
ciently independent or evaluated on the basis of inappro-
priate performance indicators, but also where they are not
provided with adequate resources."® The MEMAP tied a
competent authority’s ability to carry out MAP responsi-
bilities in a timely, effective and efficient manner to having

107.  OECD, MEMAP, supra n. 14, at para. 5.2. Structuring the Competent
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“sufficient resources, including qualified personnel,
funding, training, and other program needs”."” Having a
well-funded competent authority is also likely to enhance
independence and autonomy, enabling its mandate to be

carried out:

without becoming overly reliant upon other areas of a tax
administration which do not share the competent authorities’
primary objective, namely relieving double taxation."*

The BEPS Action 14 Minimum Standard for the reso-
lution of treaty-related disputes provides that “Jurisdic-
tions should ensure that adequate resources are provided
to the MAP function”"” Apart from being completely
independent from the audit function, an attribute shared
by the competent authority function of the award-win-
ning countries is that they are well-resourced and well-
trained. Thisisinline with the MEM AP recommendation
regarding skill sets required by a competent authority to
improve the efficacy ofa MAP program.'’ The FTA Mul-
tilateral Strategic Plan concedes the importance of main-
taining appropriate staffing levels to meet MAP workload
demand. It also emphasizes that steps should be taken to
train staff adequately to develop and enhance expertise,
and to ensure that personnel practices do not result in the
frequent turnover of staff.'”

Jones and Maldonado stressed the advantages of having
a specialist, well-staffed area to deal with transfer pricing
cases. There is the International Tax Office, a directorate
within the AEAT that is responsible for dealing with MAP
attribution and/or allocation issues, while “other” MAP
cases are dealt with by the DGT (a directorate within the
Spanish Ministerio de Hacienda y Funcion Piublica (Min-
istry of Finance)). They commented that, before this tax
specialization for transfer pricing cases was instituted,
there had been tension between generalists and special-
ists. This new specialization has resulted in a MAP team
that understands international commitments, that MAPs
do not create precedents, and that there can be no perfect
and/or exact answer, ensuring a pragmatic and flexible
attitude. Nine full-time equivalent (FTE) staff members
deal with transfer pricing cases, and they undergo a six-
month training course, including training on perform-
ing a comparability analysis, the valuation of intangibles,
cash pooling and loan valuations. Continuous training
on current international tax issues is also reported to be
provided to the International Tax Office.'*

The UK competent authority function is also divided into
specialist teams. There is a Transfer Pricing Team dealing
with transfer pricing and profit attribution to PEs (a team

117.  OECD, MEMAP, supran. 14,at Best Practice No. 23: Independence and
resources of a competent authority.
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121. Forum on Tax Administration Multilateral Strategic Plan on Mutual
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of approximately 30 people, although these have policy
functions as well as a MAP function), a Tax Treaty Team
dealing with issues such as corporate residence and with-
holding tax (17 individuals, 12 involved in developing and
maintaining policy, while five people handle MAP cases
independently of the members providing policy), and a
specialized personal tax team (four people with respon-
sibility for, inter alia, handling MAP cases).!”* Training is
considered to be very important, with personnel generally
having great experience in dealing with international tax
issues (such as being an auditor with knowledge of dealing
with transfer pricing issues). Less experienced personnel
follow an internal training programme, and are super-
vised and trained by experienced colleagues.'**

Ireland’s competent authority is delegated within the tax
administration to the International Tax Division, and
the following two teams are responsible for handling
MAP cases: (i) the Transfer Pricing Branch consisting of
15 people (dealing with attribution/allocation case and
Advance Pricing Agreements (APAs)); and (ii) the Tax
Treaties Branch, consisting of four people (dealing with
“other” MAP cases).!” Both teams “have significant expe-
rience in the areas of transfer pricing, international tax,
economics, law and accountancy”'* While internal train-
ing is provided, there is also the possibility of attending
external training.'”’

The competent authority function in Japan is performed
by the Office of Mutual Agreement Procedures, which
has the competence to deal with both attribution and/or
allocation cases and “other” cases.'*® The MAP office is
organized into eleven sections, nine of which are involved
in handling MAP and APA cases.'” Again, there is an
emphasis on training, with employees of the MAP office
being provided with training on both basic knowledge
on international tax issues as well as advanced expertise
by the National Tax College."** Japan’s focus on imple-
mentinga well-resourced competent authority division is
reflected in the fact that the number of MAP staff more
than doubled between 2007 and 2019 to 2020."

In Australia, the competent authority function is assigned
to the Commissioner of Taxation, with this function being
delegated to the ATO. There is an APA/MAP Program
Management Unit (PMU) within the Public Groups and
International (PGI) of the ATO to manage the competent
authority function, staffed by 12 people, three of whom
are authorized to exercise the competent authority func-
tion."” There is also a “competent authority network” of

123.  OECD, MAP Peer Review Report, United Kingdom (Stage 2), supran. 90,
at para. 197.

124. Id., at para. 198.

125. OECD, MAP Peer Review Report, Ireland (Stage 2), supran. 100, at para.
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14 staff empowered to act as the competent authority.
Training is provided to new staff, and, significantly, from
2015 onwards, conferences are organized with advisory
firms and academics “to solicit input regarding the work
of the PMU and to consider where improvements could
be made™"** These conferences provide valuable objective
external feedback.

Switzerland’s competent authority function is delegated to
the State Secretariat for International Finance, responsible
for dealing with MAPsand APAs."** There are two teams,
one dealing with attribution and/or allocation cases and
APAs (nine persons) and a second team handling “other”
MAP cases (seven persons), as well as negotiating tax trea-
ties. Studer, a Member of the Swiss Competent Authority
Team regarding transfer pricing cases, commented that
although the team was well organized, more resources
were required. This is in line with a comment from a
peer thatalthough Switzerland’s competent authority has
shown great efforts in finding ways to resolvea MAP and
has adequate resources in place for the MAP function,
“the number of cases per case handler is high”."*

3.7. Positive, collaborative peer relationships between
competent authorities

The MEMAP stated that the competent authority func-
tion requires sufficient human resources in the form of
skilled personnel, in addition to financial resources to pay
for translations and travel and/or accommodation costs
for face-to-face meetings with other competent authori-
ties."** Other resources, such as access to company data-
bases, industry data and foreign laws were also necessary
for obligations under the tax treaty to be met, but it was
human resources which were likely “to have the most
fundamental impact on the Contracting State’s ability to

operate an effective MAP program”."*’

Ultimately, the MAP function takes place between people
undertaking the role of competent authority, and the
OECD’s FTA Multilateral Strategic Plan acknowledges the
critical role that relationships and posture play in ensur-
ing the timely resolution of MAP cases:

The success of mutual agreement procedures critically depends
on strong, collegial relationships, grounded in mutual trust,
between and among competent authorities around the world."*

In relation to this posture, the FTA Multilateral Strategic
Plan has this to say:

Relationships based on mutual trust should encourage compe-
tent authorities to adopt the appropriate posture at the MAP
table, a posture based on bona fide behaviour that facilitates the
achievement of principled solutions as quickly as possible. Inter-
actions between competent authorities should result in princi-
ple-based resolution processes in which mutual satisfaction is

133. 1d.,at para. 206.

134. OECD, MAP Peer Review Report, Switzerland (Stage 2), supra n. 98, at
para. 184,
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achieved and not in tactic-laden negotiation processes in which
winners and losers are identified. Practices such as withhold-
ing information, ignoring principles to achieve highly favour-
able results, or delaying or avoiding attempts to find mutually
acceptable solutions should have no place at the MAP table.'”

There is strong support from the award-winning compe-
tent authorities for positive, collaborative relationships
being a key factor in the timely resolution of MAP cases.
In relation to Ireland, Aisling Dooley, formerly of the Tax
Treaties Branch, International Tax Division, commented
that:

Thekey to Ireland’s success in the swift resolution of other cases
can be attributed to our strong collaborative working relation-
ships with our treaty partners, ensuring the Irish Competent
Authority is well-resourced and the dedication and commit-
ment of the team to resolve MAP cases in a timely manner."’

Crewe referred to Ireland’s competent authority being
highly motivated to be seen as a good collaborative
partner in the international commercial sphere, and,
therefore, being very responsive, pragmatic and speedy
in MAP dealings (and exercising the renowned Irish
charm!). These comments are supported by ten of Ire-
land’s peers commenting on their productive relationship
with Ireland, considering its competent authority “profes-
sional, competent, and very easy to get in contact with”."*!

In relation to the resolution of MAP cases, many peers
reported positive experiences with Switzerland’s com-
petent authority, with one peer mentioning the ability to
work collaboratively to reach solutions in a practical and
principled manner beinga benefit. This peer also referred
to Switzerland’s competent authority demonstrating flex-
ibility and creativity in addressing challenging technical
and procedural issues."*?

Australia’s peers have also commented favourably on the
positive and constructive experience they have had with
the competent authority, some finding its staff to be “com-
petent, productive, flexible, efficient and cooperative”.'*’
Ms Gloria Cassimatis, Director, APA/MAP PMU, com-
mented that “It is primarily the collaborative teamwork
that is exhibited both internally and with our counter
treaty partners that allow us to run our cases smoothly”,
and noting that a factor contributing to Australia’s success
is thatit takes “a fair and reasonable approach when engag-
ing with our treaty partners to resolve double taxation™"**

Peers have commented on their good working relation-
ship with the UK competent authority, whether their
MAP caseload with them is large or small. The compe-
tent authority is responsive to communication, and the
officers responsible for handling MAP cases are easily
identifiable as contact details are provided to the compe-
tentauthorities of treaty partners. All peers reported that:
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the United Kingdom’s competent authority is co-operative,
constructive and solution-oriented, and also has the intent to
resolve cases in a timely, effective and principled manner. This
even when from a formal or material perspective differences of
views exist on how to resolve a MAP case.'

Peers have also been generally positive about the cooper-
ative nature of Japan’s competent authority, in relation to
the resolution of MAP cases."*® Mr Nobuhiro Tsunoda,
former Director of the Office of Mutual Agreement Proce-
dures at the National Tax Agency, has commented that the
most important reason for Japan's MAP success is in its
relationship with the United States competent authority,
as they have along history of MAP and bilateral APA dis-
cussions, and the two authorities understand each other
very well. Another MAP expert from Japan has empha-
sized that peer relationships vary from country to country,
but Japan has established a good understanding with Aus-
tralia and the United States. Japan’s competent authority
was described by a peer as “very responsive in its commu-
nications and extremely cooperative to deal with”, while
another referred to “very competent, very efficient and
solution-oriented ™"

Peers with an extensive MAP relationship with Spain have
provided mixed input on their experience with Spain in
the resolution of MAP cases, although most input was pos-
itive.""® It is interesting to note that negative input related
mainly to delays and lack of sufficient meetings, and date
back to 2020. As Spain achieved the shortest turnaround
time to date for any jurisdiction resolving over 50 trans-
fer pricing cases by the end of 2021, it is worth noting the
current attitude to resolving MAP cases. From the point
of view of Spain’s competent authority:

Amicable procedures are processed and negotiated by people,
so the human element is essential. The training and specializa-
tion of the team of friendly procedures in Spain and the good
understanding with the teams of other Administrations allows
reaching agreements in very reasonable terms.'*

It was further emphasized how important it was to have
the right people, with the right experience, knowledge and
attitude on the team. Competent authority staff have to
be good at meeting with other people, to be flexible and
have the ability to create a climate of trust. Without the
right people, it would not be possible to close cases in the
future, as the MAP team often dealt with difficult cases
where the positions of the respective competent author-
ities could be far apart. The necessity of support for the
competent authority function was highlighted, along the
need to “take care of the team”.
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3.8. The need for frequent meetings between
competent authorities

The MEMAP originally advocated for face-to-face meet-
ings, as these “may allow for a more open discussion and
collegial approach and perhaps a more relaxed environ-
ment”,"”" which, in turn, would facilitate a more unified
and mutually satisfactory approach to problem solving.
Meeting in person indicated a commitment on the part
of competent authorities leading to MAP timelines being
actively progressed. In seeking to ensure that cases are
resolved once they are in the MAP, in relation to BEPS
Action 14, the OECD also recommended a commitment
to face-to-face meetings between competent authorities,
as these would assist in advancing a case “by triggering

» 151

bilateral focus and preparation”.

The ability to hold frequent meetings with competent
authority counterparts in treaty jurisdictions is inextri-
cably linked to tax authorities having access to sufficient
resources. During the COVID-19 pandemic, physical
meetings were replaced with other forms of commu-
nication, including digital meetings. However, many
award-winning competent authorities now emphasize
the importance of face-to-face meetings.

The Japanese competent authority has always expressed
a strong preference for face-to-face meetings, with the
National Tax Authority (NTA) clearly stating that:

the Competent Authorities recognize that face-to-face con-
ferences are often the most useful means by which to resolve a
MAP case, and should conduct face-to-face conferences involv-
ing their analysts whenever possible and practical.'

In this context, a peer recently emphasized:

thatalthough most cases it has with Japan are complex with sub-
stantial amounts at stake, for all cases a solution can be found
during face-to-face meetings, albeit that for some cases two
meetings are necessary.'”

Peers have reported favourably on the frequency of meet-
ings with the United Kingdom’s competent authority, with
one reporting that in addition to two face-to-face meet-
ings, in which a certain number of MAP cases were dis-
cussed and closed with agreement “the respective com-
petent authorities are in constant contact with each other
by email and conference calls, inter alia to prepare for
coming meetings”."”* Another peer with a strong MAP
relationship with the United Kingdom stated that it “par-
ticularly valued the high volume of communications via
(encrypted) emails, teleconferencing and face-to-face
meetings’," as it was of the view that this helps to achieve

150. OECD, MEMAP, supran. 14, at Best Practice No. 15: Face-to-face meet-
ings between competent authorities.
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a timely resolution of MAP cases. Vines and Dar stated
that there had been recent pressure to reinvigorate face-
to-face meetings, which had now been restored. There was
still a place for virtual meetings to progress MAP issues,
but these often culminated in face-to-face meetings where
the issues were actually resolved.

Peers have also pointed out the ease of setting up face-
to-face meetings with Ireland’s competent authority to
resolve MAP cases.”® While peers were generally posi-
tive about meetings with Australia’s competent authority,
afew offered suggestions for improvement. Two expressed
a desire for more frequent communication, with one sug-
gesting that timeliness would be improved by both juris-
dictions making every effort to increase the frequency of
teleconferences, due to time differences. Australia’s geo-
graphical position was acknowledged by the other peer,
who noted that more face-to-face meetings would assist in
swifter MAP resolutions, stating that “the high costs and
time requirements involved with especially long-distance
travel pose a challenge to such efforts™."”’

Competent authorities being in different time zones can
present a challenge to MAP meetings. With regard to
Switzerland, a peer has suggested that both jurisdictions
alleviate this challenge by increasing “the frequency of
teleconferences to supplement face-to-face meetings... to
further improve upon the timeframes for resolving MAP
cases”."® Another peer competent authority indicated its
willingness to finding ways to foster consistent, direct
communications with Switzerland’s competent author-
ity to strive towards even greater efficiency in resolving
MAP cases.” Studer also emphasized the importance of
having face-to-face meetings with competent authorities,
stating that online meetings were not the same, especially
where complex issues were involved.

Peers for whom Spain is an important MAP partner
reported contacts with Spain’s competent authority to be
easy, frequent, and involve “a mix of correspondence, such
as letters, e-mails, conference calls and face-to-face meet-
ings”'" Face-to-face meetings are scheduled regularly, at
least once or twice a year. These meetings are praised for
their positive outcomes, with one peer remarking that:

in June 2017 a face-to-face meeting was organised, during which
eight cases were discussed, resulting in two cases being resolved
with full elimination of double taxation.'

This is borne out by current commentary from Spain’s
competent authority on this issue:
The negotiatingroundsare planned more thanayearinadvance,
holding one or even two annual meetings with our main part-

ners: the European countries and the United States. Since the
end of 2021 theyare back in person. Asa result of the pandemic,
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videoconference meetings have become widespread, allowing,

in some cases, to replace the face-to-face meetings and, at other

times, to prepare them or close “fringes™.'?

Jones and Maldonado pointed out that videoconferences
were very important for preliminary meetings, but it was
also essential that face-to-face meetings continue, as these
create a relationship built on trust, which accelerates pos-
itive outcomes for MAP case resolution.

It should be noted that Spain has reported that its com-
petent authority is paid travelling expenses to conduct
face-to-face meetings with other competent authorities
where necessary, and there have never been budget con-
straints that limited conducting face-to-face meetings.'*’
A strategic focus on resourcing face-to-face meetings has
undoubtedly contributed to Spain’s enviable world record
in resolving transfer pricing disputes timeously.

4. Conclusions

Many of the award-winning countries have demonstrated
a marked improvement in their MAP dispute resolution
times since they were peer reviewed under Stage 2 of BEPS
Action 14, indicating their recognition of the value to both
taxadministrations and taxpayers of resolving MAP cases
in 24 months or less, and their determination to meet this
Action 14 Minimum Standard. The fact that Inclusive
Framework countries were subject to MAP peer review,
and will continue to be subject to this process, is clearly
having a positive result on MAP outcomes."* The MAP
peer review process can be regarded as exerting peer pres-
sure on countries to meet this agreed targeted timeframe.
It is worth noting in this regard that:

Peer pressure does not take the form of legally binding acts,
as sanctions or other enforcement mechanisms. Instead, it is a
means of soft persuasion which can become an important driv-
ing force to stimulate the state to change, achieve goals and meet
standards.'®®

The 2021 MAP awards reflect the swiftest MAP resolu-
tion times for transfer pricing cases, with Spain taking
on average a 19.6-month timeframe to resolve over 50
cases.'*® This represents a considerable improvement, as
in 2017 and 2018 completion times for such cases by the
Spanish competentauthority took 34.42 monthsand 31.04
months on average respectively.'” Peers had voiced crit-
icism at this time as to the length of time taken by the
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competentauthority to resolve MAP cases.'® Ina remark-

able turnaround, the average time taken by Spain’s com-
petent authority to close over 50 transfer pricing cases fell
by approximately 43% between 2017 and 2021, an impres-
sive improvement on processing times.

In a similar vein, Ireland’s 2021 average MAP resolution
time for “other” cases is currently the swiftest to date,
closing more than 20 of these cases within a five-month
timeframe.'” However, the 2018 MAP statistics reveal that
Ireland took on average 38.37 months to resolve “other”
cases for that year. It is of course necessary to bear in mind
that average MAP completion times may fluctuate from
year to year, especially if there are complex or outlier cases,
or asharp increase or fall in caseload, but it would appear
that a general trend towards a reduction in completion
times can be observed.

The six award-winning countries for MAP completion
times have all demonstrated innovative approaches to
resolving treaty disputes on an ongoing basis, and a ded-
ication to continuous improvement of MAP completion
times, providing taxpayers in these jurisdictions with
greater certainty. Vines and Dar confirmed the UK com-
petent authority’s holistic commitment to other time-
friendly innovations such as granting protective MAP
requests, which protect the taxpayer against missing
time limits."”’ Such a claim may protect taxpayer rights,
keepingany applicable periods of limitations open until a
claimis resolved or withdrawn. Likewise, the ATO advises
taxpayers that:

If you want to pursue domestic remedies in either jurisdiction
butare concerned about exceeding the time limits for presenting
a MAP case, you can lodge a protective MAP request.'”!

Jones and Maldonado advised that certainty is provided
to taxpayers by inviting them, very often, to enter into
an APA at the resolution of a MAP case, thereby using
the outcome of the MAP process to provide ongoing cer-
tainty to taxpayers. Spain’s competent authority resources
were consequently utilized in a strategic way, endorsing
the so-called “360-degree treatment of MAP cases”. Vines
and Dar stated that the UK competent authority was also

168. 1Id., at para. 192.

169. OECD, 2021 Mutual Agreement Procedure Awards, supran. 53.

170.  HMRC Internal Manual, published 9 April 2016, updated 29 March
2023 INTM423050 - Transfer Pricing: Methodologies: Mutual Agree-
ment Procedure: The MAP process continued, Protective MAP
Requests, provides, available at www.gov.uk/hmre-internal-manuals/
international-manual/intm423050 (accessed 3 Apr. 2023): “As the UK
Competent Authority will admit a case into MAP prior to first notifi-
cation, it may be that at the time the case is presented it is not certain
thata transfer pricing adjustment will be made or that double taxation
willarise. In particular, it may not be possible to gauge the quantum of
profits that might be subject to double taxation. In such cases, the UK
Competent Authority may well defer MAP discussions with the Com-
petent Authority of the treaty partner until it becomes clear that such
discussions are likely to prove meaningful and effective in avoiding
double taxation.”.

171. ATO, Mutual agreement procedure, Interaction of other dispute resolu-
tion processes with the MAP process, available at www.ato.gov.au/busi
ness/international-tax-for-business/in-detail/mutual-agreement-pro
cedure/ (accessed 3 Apr. 2023) provides that if the request meets the
requirements of MAP, the ATO will accept the MAP requestand advise
the other jurisdiction of the request. Competent authority negotiations
will then be deferred until the taxpayer informs them that they would
like the case to progress.

© IBFD

sympathetic to using a successful MAP resolution as a
springboard into considering an APA for future years.

Studer said that Switzerland strategically used competent
authority resources to roll a successful MAP into an APA,
and often these were negotiated at the same time, although
there is no formal Swiss APA programme.'”” These inno-
vations all contribute to effective and efficient treaty
dispute resolution.

While many jurisdictions remain on the fence with regard
to including mandatory binding arbitration in the MAP
article of their tax treaties, Owens has commented that:

there are signs that the international community now accepts
thatin today’s economic environment, more needs to be done to
provide greater tax certainty to both business and government
and that some form of arbitration may be one way to achieve
this.””

Mandatory binding arbitration not only provides cer-
tainty, but also appears to have a beneficial influence on
MAP timelines.

Providing clear, up-to-date, comprehensive MAP guid-
ance, ideally in multiple languages, is valuable in ensuring
a more efficient MAP process. It may be strategic, from
the perspective of obtaining a timely MAP resolution, for
this guidance to outline the competent authority position
on the extent of taxpayer participation in the process.
Such participation may include the ability to make pre-
sentations to both competent authorities, as well as the
encouragement of the provision of taxpayer proposals for
the resolution of the MAP case. This may be of benefit in
allowing competentauthorities to swiftly reacha common
understanding of the issues at hand.

In addition, the important role played by independent,
well-resourced and well-trained competent authorities
maintaining a pragmatic approach to dispute resolution
in collaborative peer relationships through frequent meet-
ings cannot be over-emphasized. Both the OECD and the
UN have highlighted the need for the development and
maintenance of good personal relationships with foreign
competent authorities in facilitating the dispute resolu-
tion process, with the UN noting that:

The dialogue between competent authorities, and ultimately the
resolution of MAP cases, will be greatly facilitated if both sides
show flexibility, fairness, openness and the ability to appreciate
their counterpart’s point of view, which are key ingredients for
developing a relationship based on trust."

The OECD’s FTA Multilateral Strategic Plan places the
MAP “at the very heart of the global tax environment”,'”
and maintains a commitment to process improvements,

172.  OECD, Switzerland Transfer Pricing Country Profile (July 2021), Admin-
istrative Approaches to Avoiding and Resolving Disputes (OECD 2021),
available at www.oecd.org/tax/transfer-pricing/transfer-pricing-coun-
try-profile-switzerland.pdf (accessed 3 Apr. 2023) states that: “Switzer-
land does nothave a formal APA programme in place butitisauthorised
to enter into bilateral or multilateral APAs on the basis of the MAP pro-
vision in the applicable tax treaty”.

173. Owens, supran. 1, at p. 618.

174.  United Nations Handbook on the Avoidance and Resolution of Tax Dis-
putes Chapter 4 The Mutual Agreement Procedure, para. 193 (UN 2021).

175. Forum on Tax Administration Multilateral Strategic Plan on Mutual
Agreement Procedures, supran. 88, at para. 4.
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vowing to “seek and pursue new multilateral initiatives to
streamline and enhance processes to expedite MAP case
resolution”” There can be no doubt that the timely res-
olution of MAP cases is a key feature of this controversy
management mechanism, and that the award-winning
jurisdictions have made significant efforts in this regard,
collegially sharing the secrets of their success.

Finally, the FTA Multilateral Strategic Plan refers to the
importance of the responsibilities of individual compe-

176. 1d., at para.18

tent authorities in the global tax environment, but it also
underscores that a corollary of the symbiotic essence of
the MAP is that it cannot succeed without interdependent
harmonious collaborative competent authority relation-
ships. In other words:

Tax conventions charge competent authorities with responsibil-
ity individually, but competent authorities must act in concert
to address the problems they face together."””

177.  1d., at para. 30.
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